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Introduction
 
At the time of writing of this study the National 

Assembly is discussing a Draft Amendment of the 
law amending and supplementing the law on 
concessions which repeals the ZPCHP as it stands. 
The proposed amendments would resolve a 
multitude of internal contradictions in the existing 
legal framework, however the draft framework still 
suffers from many flaws (the most significant of 
which have already been noted). To summarize: the 
perspectives for the creation of PPPs under the 
current legal framework are somewhat 
“controversial”. However, the draft amendment to 
the  law –  through а  law amending  and 
supplementing the law on concessions, outlines a 
different array of new “challenges”. This logically 
leads the analysis towards the discussion of the draft 
amendments. It should be noted in advance that 
contrary to ZAN the proposed amendments have 
been tabled for discussion in front of the NA without 
the required by law impact assessment of the bill 
(incl. the financial evaluation). The proposed repeal 
of ZPCHP itself is indicative of the validity of the 
author's conclusions from the conducted legal 
analysis - the motives accompanying the bill (first 
discussion in plenary) validate the correctness of the 
interpretation of concessions as a form of PPPs. In 
this regard the cited motives state that  “…from the 
application of the law one can expect the following 
results: broadening the opportunities for the use of 
concessions as a form of public-private-
partnership for the creation of public resources, 
goods and services which are of high quality and 
value to the public and private sectors and also for 

the public in general” .
The first thought-provoking detail on the 

proposed amendment of ZK is art. 1 para. (1) which 
states that the law “regulates PPPs”. The latter 
wording is troublesome since it is the law on 
concessions which proclaims to be regulating PPPs. 
In fact- in para. 2 reads that the “law also regulates 
concessions”. The formal logic suggests that a 
rearrangement of the paragraphs will adequately 
reflect the will of the legislator to regulate 
concessions for construction works and the 
provision of services as a manifestation of PPPs and 
not that PPPs should be limited to these forms of 
concession. It is stated further in the legal draft that 
concessions are granted in accordance with the 
applicable rules regarding state aid (per art. 5, para. 
3). In practice with the draft amendment does not 
overcome the heavily bureaucratic administrative 
procedure under ZDP. In fact, the cumbersome 
procedure reflects the general misunderstanding 
of the fundamental economic logic of PPPs (by 
the legislator). A reminder: PPP is any interaction 
between a public and a private partner but this 
doctrinal definition “comes too late” (to paraphrase 
Hayek) when there is already an accumulation of a 
number of specific forms of manifested interactions 
between public authorities and businesses, where 
production, respectively the delivery of public 
benefits is financed by the private sector. To put it in 
other words:  the genesis of the phenomenon is 
telling for the measures to which the government 
resorts, namely PPPs, when the necessary 
financial resources are lacking. Thus the other 
face of PPPs is generation of a hidden public 
debt: 

- “debt” due to the financing of the specific 
activity (project) by the private partner; and

- “hidden” because the allocated funds are not 
accounted for as being loaned.

More important is the macroeconomic effect 
which is being generated, namely that the 
abovementioned structure enables  the 
government, through the use of PPPs, to 
preserve its activities relating to the supply of 
public benefits (allocative function) all the while 
complying with its fiscal restraint (stabilizing 
function). The resulting assets do not burden the 
budget – these are the cases of PPPs in the form of 
“Operative concessions”, “Design-build-operate-
m a i n t e n a n c e ” ,  ” D e s i g n - b u i l d - f i n a n c e -
maintenance”, “Build-possess-operate-transfer ”, 
“Build-possess-operate”. In this regard, according 
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to the Handbook of EUROSTAT (2004) in heading 
“Long-term contract between the government and 
non-governmental partners (PPP)” to ESA-95, 
there are provided guidelines for the government 
deficit and government debt, which state that “a 
jointly acquired asset is accounted for by the 
operator when he is the bearer of the economic risks 
under the PPP contract”. In fact what happens is that 
through the use of PPPs the government finances 
public activities without burdening the budget. The 
lack of even one domestic PPP under the provisions 
of ZPCHP is indicative that on domestic level the 
potential of PPPs is not utilized- compared against 
permanent deficits and external loans for its finance. 
An interesting detail: currently on a domestic level 
there are no accounting standards with solve the 
problem, not is there an international accounting 
standard (MSS), which forces an application by 
analogy of “some” rules borrowed from countries 
where such are developed (an example of this is 
South Africa).

Focusing back on the assessment of the Draft 
Bill, one has to note another major issue flowing 
from the scope of concessions. It is defined by art. 7, 
para. 2- construction, services and use of state or 
municipal property. The remaining forms of PPPs 
(above), such as the concession of mineral 
resources, participation in joint ventures, provision 
of public services, financing of public projects and a 
string of others are yet again excluded from the legal 
framework- when they are apparent forms of PPPs. 
In addition: in the explanatory memorandum to 
Draft Bill 602-01-29 on the Law on Concessions it 
is explicitly stated that “Outside of the scope of the 
bill remain the cases of PPPs where a public and a 
private partner carry out activities together with 
relation to 2 main areas: 1. Activities including the 
granting of construction and/ or services where the 
partners distribute the operational risk so that both 
the public and the private partner are exposed to 
market fluctuations… 2. Activities which do not 
include the granting, by a public body, of 
construction, services or deliveries”. The latter 
cases are outside the scope of the package of 
directives relating to public procurement and 
concessions. Such agreements are the creation of 
public-private companies (joint ventures), which 
rules are currently regulated by ZPCHP. As far as 
these rules are lateral to the main subject matter of 
ZPCHP, their preservation is not an argument 
against its repeal. Therefore, it is both necessary and 
advisable to initiate the drafting of a separate law to 

regulate the abovementioned public relations. 
Pending the adoption of such legislation, in order to 
meet the expectations for solving a wide variety of 
possible situations in which public and private 
partners conjoin their efforts, a state currently 
heavily hampered by the restrictions of the State 
Property Act and of the Municipal Property Act, 
there are proposed amendments to both legal acts. 
Also outside the scope of the bill are the provision 
of public services along with the financing of 
public activities (the latter containing another 
collision- competing order of granting prescribed in 
ZOP and the Social Assistance Act (ZSP) but this 
“idiosyncrasy” is discussed in the analysis to 
follow).

Towards  the  “problemat ic  legis la t ive 
authorizations” one needs to also attribute the 
provisions of art. 7, para. 1 and art. 8, para. 1where 
the concessions for construction and services are 
defined as PPPs, while the concessions for mineral 
resources – with a forwarding norm, are governed 
by ZPB (per art. 25), i.e. they are not PPPs because 
ZPB formally remains outside of the scope of PPPs 
constructed through ZK. The latter reproduces the 
practice, affirmed by yet another legislative 
decision, of dividing PPPs to “express” and 
“implied” PPPs. With regards to “project company” 
and “public-private company” their definition as 
capital commercial companies remain (KTD) – per 
art. 21, para.1 and art. 22, para.2). In the 
abovementioned Draft Bill there are no other 
provisions concerning those types of companies, 
although it is apparent by their persistent use (as 
legal forms) – that DR should provide for their 
detailed definition. An interesting case is the 
technical ability to grant an almost “perpetual” 
concession – the length of which is 50 or more years 
(per art. 34, para. 3). Indeed – the procedure is quite 
complex and it has to be approved and granted by 
the NS. Thus – the outlined advantage of PPPs 
constructed under the rules of ZPCHP (the one in 
force) having in mind the length of a PPP, is 
eliminated.

Alarming are the provisions of art. 37, which 
def ines  the  subs tance  and  scope  of  the 
governmental policy on concessions, where the 
problems relating to PPPs remain indirectly 
affected – through the outlined policy for 
concessions. In other words: if the purpose of the 
law is the codifying public dealings in the area of 
PPPs, then an adequate phrasing should follow 
when formulating the governmental policy in the 
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area instead of it just being limited to a policy on 
concessions. However, the proposed solution 
contains a slight advantage – the necessity of 
maintaining two parallel registers – one for PPPs 
and one for concessions (as it currently is)- would 
fall off. Also, there will be no need (respectively 
lesser expenditure of resources) for the preparation 
of the required strategic documents -  national 
strategy (per art. 45, para. 1), operational plan (per 
art. 45,para.2) among others, in both areas at the 
same time. Also, the authorization pertaining to 
expenditure planning in the National Budget (NB) 
is kept (per art. 45, para.4), as a condition for the 
employment of a concession, respectively the PPP. 
With the provision of art. 42, the Agency for 
privatization and post-privatization control (APSK) 
is tasked with governing powers, resulting in the 
ability to formulate and suggest proposals for the 
“the elimination of systemic problems” (per art. 42, 
para. 4), which in itself is an interesting decision, 
having in mind that it is APSK which would de fact 
control the dealings in the area of PPPs – in addition: 
for systemic problems.

The employment and granting of a concession, 
respectively a PPP, under the rules of the Bill would 
in practice copy the currently in force ZK and 
ZPCHP (see art. 55 et seq., Title II). With the 
abovementioned authorization one would 
overcome the “systemic” weakness identified by 
the previous analysis – of readjusting already 
established public dealings. In accordance with this 
logic, it follows that this authorization should be 
assessed as something positive, but the decision for 
PPPs to be employed only on the basis of one 
procedure (regulated in ZOP per art. 52, para.2 – the 
so called “open procedure”) is somewhat thought 
provoking. The “open procedure” has in fact a 
“hidden” element to it – the preparation of i.e. 
“technical terms of reference” (TOR) as well as the 
evaluation methodology whereby one will rank the 
submitted (and admitted) proposals (offers). In its 
substance the “TOR” is a matrix in which the 
specifications of the offer should fit and the 
evaluation methodology measures the degree of 
congruence. At the same time there is not 
methodology which should be followed when 
preparing the evaluation methodology, which 
comes down to a set of criteria having a certain 
weight when deciding on the final evaluation. 
Often, instead of a true evaluation methodology – 
the substantive parameters are elevated to mere 
admissibility conditions, respectively as grounds 

for removal of a participant from the procedure 
(inadmissibility), who submitted the respective 
tender when the assessment criterion is set to the 
“lowest price”. In what way and how much the 
“lowest price” correlates to the necessary quality at 
a required volume, is a controversial issue. It is 
unclear (there is no quantitative analysis, 
respectively the required by law impact assessment 
of cost (OVR)) as to how this authorization 
resonates with concessions, bit since the law aims to 
“manage the dealings under PPPs” then surely for 
the managing of the abovementioned dealings the 
prescribed form is not always the most suitable one. 
Along with the latter –  there are no motives for the 
authorization, the reference to the procedure 
under ZOP is not realized with the assistance of 
referencing norms, although it is apparent that 
there is a reproduction of necessary elements 
under the regulations of procedures from ZOP, 
w h i c h  a g a i n  i n d i c a t e s  t h e  u n w a n t e d 
phenomenon of “rearrangement”, including the 
regulation- revoking proceeding before the 
commission for protection of competition (CPC). 
Moreover, in the motives to the bill one states as a 
primary reason precisely the limited competences 
of ZK for granting a concession (now actually of 
PPPs) – merely on the basis of an “open procedure”. 
It is, therefore, unexplainable why the widening of 
the ways for granting – through a direct negotiation 
or a competitive dialogue, are not applied to all PPPs 
but only to those with cross-border interests (per art. 
52, para.1). The stated reason for the repeal of 
ZPCHP is absolutely confusing – namely that the 
“law on public-private partnership envisages for the 
public partner to determine the private partner under 

1the regulations of the ZOP procedure”  and for the 
latter it is argued that the “…procedures under the 
ZOP rules are not an appropriate choice for PPP 
projects, due to the fact that they are realized 
through long-term, complex and encumbering 
contracts which require specificity of the content of 
the bidding documents, the methodology and 
organization of the analysis and evaluation of 
tenders, and because that public procurement 
procedures under ZOP are intended for a selection 
of contractors with contract length for up to 5 years” 
– and yet again: the decision is for a public 
procurement procedure under the rules of ZOP, even 
more restrictive- only through one of the procedures 
in ZOP (“open procedure”). The ground for the 
latter plainly state: “the open procedure, which is 

1  Public procurement procedure 
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the only permitted one under ZK, does not meet 
the flexibility requirement”. This view is also 
shared by the EC with the motive that the “open 
procedure does not allow for a negotiation between 
the public and the private partner”, nevertheless, the 
“interdepartmental working group appointed by the 
Prime minister, considered it for justified to allow, 
with the bill, also the conduction of an open 
procedure, which should be followed when the 
procedure involves concessions without a cross-
border interest, which by default are less complex 
and have a greater degree of similarity when granted 
for a large number of concessions for one type of 
objects – be it state or municipal property”. In other 
words: this decision is also a matter of some 
trepidation – it creates objective difficulties for the 
full utilization of the palette of opportunities for 
PPPs; as well as creating special procedural rules– 
in terms of public procurement procedures under 
ZOP.

The authorization under ZPCHP – pertaining to 
the consequences of contract termination for PPP, 
due to a “reason” for which the private partner 
“bears responsibility” (art.63, para. 2, pt.1 of 
ZPCHP –in force), is equivalent with the one 
pertaining to termination when the concessioner is 
at fault (per art. 150, para.3, pt.1). In terms of 
balancing the economic interest, this authorization 
is logical, but the objections remain (see above), if 
the concession is seen as a form of PPP. In the 
explanatory memorandum to the Bill 602-01-29 for 
a law on concession it is stated that: “The Directive 
regulating concessions does not define the 
economic balance of the concession but on the other 
hand defines the shift in the balance as one of the 
conditions where if it is present there is a substantial 
change in the subject matter of the contract for 
concession. In the context of risk distribution and in 
accordance with the best practice in Europe the 
current rules of ZK entered the definition of 
economic balance of the concession as defined by 
the balance of benefits and risks for the concedent 
and the concessioner. The Draft Bill retains the 
requirement for keeping the economic balance of 
the concession, which has to be present in every 
stage of the dealings under the contract for 
concession. The direct consequence from the 
introduction of the principle for maintaining the 
economic balance is the definition of the conditions, 
the onset of which prejudice the balance, as well as 
the consequences of this onset. The main practical 
significance of the economic balance of the 

concession is the opportunity, at the start of the 
procedure which selects the concessioner, to define 
the factual or legal conditions, pertaining to the 
commissioned construction and/or services or to the 
object of the concession, which onset or change 
could upset the balance. If the consequences of 
these conditions are pre-defined with a contract 
review clause, the shift in the economic balance 
could be used as grounds for alteration of the 
concession contract”, and also “ The compensation 
owed by the concedent is analogous to the 
compensation which is due at termination of the 
concession contract where the concedent is at fault 
because the reasons for the nullity of the concession 
contract are attributable to the actions or omissions 
of the concedent”, but this is not apparent with the 
provided authorization. 

The analysis of the existing or the proposed 
normative regulation of PPPs would be logical, 
complete and thorough if either ZPCHP (when 
tabled for discussion in front of the NS) or the draft 
bill for a new ZK contained a veritable OVR- and it 
was on this basis a critical analysis was made. What 
has been pointed out by the proposers (in the 
explanatory memorandum to the draft bill) is that 
for the “application of the draft bill there are no 
financial or other expenditures required” as well as 
that for the “implementation of the new law on 
concessions there are set budgets of state funding” – 
i t  being a cause for  bewilderment is  an 
understatement. On the one side, the proposers of 
the law concede that there are no required means for 
the realization of PPPs and on the other – foresee an 
expenditure which is to be set aside from the NB for 
the purposes of PPPs. When reviewing the 
explanatory memorandum of the proposers of the 
Law amending and supplementing the law on 
concessions one realizes that it does not contain a 
mandatory element – impact assessment of the 
proposed regulation, at least not according to the 
methodology adopted by a governmental decree 
(PMS) №549 from 25th July 2015.A conforming 
impact  assessment  would a l low for  one 
comprehensive critical analysis of OVR. From 
formal point of view, the motives to the draft bill 
contain the required prerequisites in accordance 
with the normative base at the moment of 
deposition. In this sense, the provisions of art.73, 
para. 2 from the Institutional Rulebook for the 
organization and dealings of the National Assembly 
(PODNS) have been complied with. Within the 
motives there is a distinct “Title V”: “Financial and 
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other means necessary for the implementation of the 
law on concessions”. Plainly – even the first 
sentence already identifies, to phrase it delicately, a 
“disconcerting” statement: “For the implementation 
of the draft bill there are no financial or other means 
required”. To use the terminology of the Simplified 
Cost Options doctrine (OVR)- according to the 
p e t i t i o n e r  o f  t h e  b i l l  t h e r e  a r e  n o 
“administrative” costs which include “…the 
costs of the public sector to implement and apply 
the regulations, whereby the rules within the 
regulation include administration and control, 
enforcement and judicial actions. All of the above 
possess fiscal dimensions and it is not difficult for 
them to be evaluated. There are also “administrative 
costs” for the private sector which have similarity in 
content, therefore, for their measurement 
(quantifying) one applies the common methodology 
of Standard Cost Model (SCM). This model is 
applicable to the evaluation of the expenses made by 
the private sector (both companies and households) 
for the compliance with the regulations, as well by 
the government (the public sector). 

The comparative analysis of the variations of the 
SCM, used in different EU countries, presents 
minor deviations from the characteristics and 
methodologies of the model represented below. In 
all of the identified cases of an official application of 
the SCM, they are used to evaluate and assess the 
“administrative burden (var. weight, expenditure)”, 
which regulation creates. One uses the following 
type of calculations: 

АВ = (Н х W) х (NB x F)   (13)

Where:
AB: calculated value of the administrative 

burden
H – number  of  hours  needed for  the 

implementation of the regulatory actions 
W – hourly rate
NB – number of affected activities
F – frequency of interference

In SCM one can differentiate three levels of 
calculations of the administrative burden: one 
arising for the government, business and 
households. The methodology – for each of these 
levels is similar to the one described above. 
Furthermore, it is in the best interest of the business 
and the public administration to have a developed 
web-based instrument (i.e. common and accessible 

and working on the “7/24” principle)- i.e. “help 
desk”, allowing for the immediate and automated 
calculation of administrative costs. 

In  fac t  –  the  c r i t i ca l  r ead ing  o f  the 
“ratiocination” quoted above reveals the alarming 
presence of “shortsightedness” on the part of the 
petitioners: it is apparent that they intended the lack 
of “financial and other means” only for the public 
sector, i.e. non-complying with PMS №549; the 
administration costs for the business – they are not 
even a subject of the discussion. In analogy – in a 
logical contradiction to the statement regarding the 
lack of expenditure for the fisc, with the second 
sentence from the Motives to the bill it is stated that 
certain financial means would be set aside from the 
budget of the government in order to ensure the 
execution of the foreseen PPPs. In fact – such (i.e. 
PPPs) might not even exist and from this follows 
that there will not be any need for “setting aside of 
budgetary means”, but the dealing foreseen with ZK 
– creation of strategic documents, maintaining 
databases and registers etc. respectively, requiring 
administrative capacity for their functioning- would 
undoubtedly demand the influx of the said financial 
means. It is therefore legitimate to conclude, that 
this part of the assessment has failed. Furthermore, 
it has been stated that with the employment 
(“granting”) of the so called “self-financing 
concessions” one would free up a considerable 
financial resource from the budget, which will be 
redirected for the financing of other pressing public 
needs”. One must unequivocally agree with this 
conclusion. 

The final “accord” of the envisaged part from 
the explanatory memorandum of the petitioners is 
that with the “assignment of concessions for the use 
of state or municipal property there will be revenue 
going in government” – this could have been 
assigned to the completely correct conclusions if 
there was no “clarification” that the revenue would 
flow in through the “execution of the most 
effectively achieved economic activity from the 
competitive procedure”. The meaning of the latter 
is difficult to comprehend. How exactly does one 
achieve an “economic activity” through a public 
procurement proceeding (under ZOP), and it, in 
turn, to predetermine its “effectiveness”? The best 
case scenario is to accept that the petitioner did not 
manage to find the clearest of phrasings for his idea, 
that following the substance of the public 
procurement procedure under ZOP, when also 
following the core principles -  “openness” and 



23

Public-Private Partnership:...

BULGARIAN JOURNAL OF 
BUSINESS RESEARCH

“transparency”, a “right to life” would be given to 
the initiative which brings the greatest benefits to 
the public and would so contribute to the 
achievement of the constitutionally proclaimed 
goals of the state organization: democratic, legal 
and social state. In order for such a conclusion to be 
drawn,  in  accordance with the accepted 
methodology of OVR through the “new” ZAN, one 
needs to “research the correlation between the 
defined goals and the expected results” (per art. 19, 
para. 2, sent.2 ZAN).

Expected results from the application of the law 
on concessions are mapped in the last “Title VI” of 
the aforementioned motives to the bill:

г Expansion of the opportunities for the use of 
concession as a form of public-private partnership 
for the creation of public resources, goods and 
services of high quality and use not only for the 
public and private sectors but also for the public as 
whole;

г Development of the infrastructure and of the 
services with or without minimal financial 
participation by the state/ municipalities;

г The creation of opportunities allowing the use 
of the experience of the private sector for the 
achievement of effectiveness and efficacy when 
supplying services of public interest and the 
implementation of innovations relating to raising 
the quality and reducing the cost of the supplied 
services:

г Enhancing the competition in the internal 
market by creating additional opportunities for 
stimulation of private investments in the 
construction, maintenance and management of sites 
of the technical and social infrastructure and in the 
performance of activities with a public interest;

г The achievement of long-term gains from the 
concession in an economic and public aspects.

It is evident from the submitted so far that the 
petitioner (whether fully comprehending or not) has 
mapped out those specific gains to the public, 
through which the new regulation would contribute 
to the achievement of the constitutionally 
proclaimed goals of the state organization: 
democratic, legal and welfare state. Yet again is the 
author's hypothesis validated, namely that OVR 
has to be subject of the evidential analysis 
p re c i s e l y  i n  t h e  o u t l i n e d  d i re c t i o n s . 
Simultaneously – the lack of a quantitative analysis 
adds a “wistfulness” to these intentions. 

3. Conclusion: next step of necessary inquiry

With the analysis above, the meaning of ZOP as 
an operational technology for the assignment of 
PPPs has been clarified. This by itself categorically 
supposes its individual review, but ZOP has been 
conceived to be, by itself, a technology for the 
employment of public expenditure (per art. 1 ZOP, 
where it is stated that through the use of ZOP one 
determines the “principles, conditions and 
procedure  for  the  ass ignment  of  publ ic 
procurements aiming at securing the effectiveness 
when spending budgetary means”. In other 
words: the true purpose of ZOP is for it to be an 
operationalized equipment of “collective 
consumption” and the latter in turn is in the 
foundation of any stabilization program. The 
conclusions of this analysis necessitate for ZOP to 
be the centerfold of the subject matter of my 
following publication. 
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