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OOPMAJIM3MBT ITPU I'PAKTAHCKO
INPABHUTE JOT'OBOPH U TOT'OBOPEHATA ®OPMA
3A JEMCTBUTEJIHOCT KATO YCJIOBHUE

2n. ac., 0ookmopanm Kpacumup Koee™

Hacrosimoro u3mokeHHe OTHOCHO (opManu3Ma IpH TPakIaHCKO
MpaBHUTE JOTOBOPU HsMa 3a LN MOAPOOHO M JETAMIHO M3CJe/BaHE Ha
dbopmara 1 0cCOOEHO HEHHUTE BHUJIOBE B MPABOTO M300I0 MOPAIU roJIeMHUs
o0eM Ha TaKkoBa M3CJe/IBaHe, a aKIIEHTHPa BbPXY MPOCIeIsIBaHEe HA MPOSB-
JICHUETO W pa3BUTHE Ha (hopMaim3Ma KaTo MPUHIIMII OT TIIETUIIE Ha Hero-
BUSI CMUCBHI U ChIBPKAHHE U OCOOCHO HETOBOTO OTPa)KEHHE BBPXY ChII-
HOCTTa Ha JJOTOBOpAa B OBJITrapcKOTO IpaxaaHcko mnpaBo. C orjea Ha Tazu
1eJT, M3JI0KEHNETO € POKYyCHpPaHO caMo BbpXY (opMain3Ma MpH TpakaaH-
CKO TIPaBHUTE JOTOBOPH, JOKaTo (hopMaiu3Ma IMpH IOTOBOPHUTE OT JPY-
THTE KJIOHOBE Ha MPaBOTO Ca pa3rie/laHd caMO B CPAaBHUTENICH acCIeKT, KO-
rato ToBa € Heobxoaumo. HampaBeH e onut 3a mpocieasiBaHe eBOTIOIUATA
Ha ¢opmara B TPaKIAHCKOTO AOTOBOPHO MPABO OT TJIEAWIIE HA HEWHOTO
ChIbp)KaHUE M 3HAUYCHUE W Ca M3CJE/IBAaHH HAKOM BHIIPOCH OTHOCHO MsIC-
TOTO M 3HAYEHHETO Ha JOTOBOpEHAaTa OT cTpaHuTe ¢opma 3a IEHCTBUTE-
HOCT C OIJIe]] ChIbPIKAHUETO Ha JIOTOBOPUTE, KAKTO U HEHHOTO 3HAUCHUE
OT TJICAWIIE HA TPABHUTE TOCIICIUIIH.

I. ®opManu3MBbT NIPU rPAKIAHCKO NPABHUTE CACJIKHU

dopmaTa Ha JOrOBOPUTE KAaTO MPABHO MOHATHE HE MOXeE Ja Oble U3-
BEJICHO M3BbHH MPUHIKIA Ha opMann3Ma. M3sCHIBAHETO HA ChIbpKAHUE-
TO Ha camusi (OpMaIu3bM IO HEOOXOIMMOCT M3MCKBA J1a C€ MPOCIeIn UC-
TOPUYECKOTO MY BBb3HMKBAHE, MPOSBICHUE U Pa3BUTHE KATO NPUHLMUI B
PUMCKOTO U CPEIHOBEKOBHOTO €BPOIIEHUCKO IIPABO.

1. ConajiHo NMCHUXO0JIOTHYECKH aCIeKT Ha (hopMaIU3Ma
dopmanu3MbT Ha npaBoMepHUTe opuandecku aeiictsus (FO/1), kpMm
KOUTO CHaJaT U JOrOBOPUTE, Clie/iBa 1a ObAe pas3riefaH B HIKOJIKO aCIleK-

* Kpacumup Cmosnos Koes e enasen acucmenm no Obnueayuonno npaso, Tepeoecko npago
u OcHosu Ha epadxcoanckomo npago 6 bypeackusa ceob6ooen ynusepcumem. JJokmopanm no
Tpasxcoarncko u cemetino npaso 6 FO2o3anaonusa Yuueepcumem "Heogpum Puncku". Aogokam
u agmop na cmamuu 6 obracmma na Obaueayuonnomo, Twvpeosckomo u Mopckomo npago.
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Ta 3a MO-ITBJIHOTO M3SCHSBAHE HA TO3W NpHUHIMIL. OT TJEAMINe Ha YOBEII-
KaTa MCUXHMKa M MO-TOYHO BBB BPb3Ka ChC CIIOCOOHOCTTA i Ja Bb3IpHEMa
M OTpa3sBa OOCKTMBHATA PEATHOCT, (POPMAIM3MBT B JCHCTBUATA HA YOBE-
Ka C€ HAJOXKHJI KaTO HEOOXOAMMOCT OIlle OT Hal-paHHU MCTOPHUYECKH Bpe-
MeHa. [Ipe3 To3u paHeH eram OT pa3BUTUETO HA OOIIECTBOTO, YOBEIIKATA
MICUXHMKA BCE Ol ¢ OMJIa Ha CPAaBHUTEIHO MIPUMUTHUBHO HUBO Ha BB3IPHS-
THE W OTpa3sBaHE Ha COIIMAIHO OOIIECTBEHUTE OOCKTUBHH OTHOIICHHUS.
Hy>knara oT KOHTaKT MEXy OTACITHUTE WICHOBE HAa OOIIECTBOTO U B Ta3H
Bpb3Ka HEOOXOIMMOCTTa OT OOEKTUBHPAHE, pa3MsiHa U OTPAKECHUE HA Ch3-
HATEJTHUTE, aKTUBHHM M aOCTPAKTHU TICUXOJIOTHYECCKU MPEKUBSIBAHUS € Ha-
JIO)KUJI0O THPCEHETO Ha IMOBTOpPsSEeM, aOCTPAaKTHO YCTAaHOBEH HA4YMH 3a
BBHITHOTO OOCKTHBUPAHE HA BBHTPEIIHUS NCUXUUYECKH KUBOT HA WHINBU-
na. Te3n HaunMHM Ha OOEKTHBHpPAHE HA BBTPEIIHUTE MCHXUYHO-MUCIOBHU
MPOIIECU Hal-HaIpe]] HaMepWJid MPOSIBIICHUE O gopmama Ha Oumosu
oouuau u oopeou, KaKmo U Ha peaucuo3nu cayxcou u obpeou. B cpaBHu-
TEJTHO TO-KbCEH €Tall, ¢ Bh3HUKBAHE Ha MPABOTO KaTO Ch3HATENICH peryJa-
TOp Ha OOIIECTBEHNUTE OTHOIICHUS, Bh3HUKHAIN M (JOPMH Ha OOCKTUBHpa-
HE Ha IICUXUYHO-MHUCJIOBHU MPOIIECH HA WHIWBHIUTE BHB BPb3Ka Ta3H pe-
ryJjamusi.

Bb3HUKBaHETO HA TaKWBa MOBTOPSEMHU, HIICHTUYHU U aOCTpaKTHU Ha-
YUMHU Ha BBHITHO OOCKTHMBUPAHE HAa BBHTPEIIHWUTE TICUXUYHU TIPOIECH HA
WHIUBUIUTE OMIIO U3pa3 Ha NCUXOIOSUYECKUS U COYUATIeH KOHCEPBAMU3bM
Ha Bce oI1Ie ¢1abo pa3BUTOTO 001IecTBO. [Ipn nameHa KOHKpeTHA CUTYaIHsI
OT OOIIECTBEHO COITMAIIHUS KUBOT, Bb3 OCHOBAa Ha ompejescHa (4ecTo H
Clly4aiiHa) ChBKYITHOCT OT NCUXHYECKH M BBHITHO OOCKTUBHU MPUYHUHH,
YOBEKHT M3BBHPIIBAI IO JAJICH HAYWH OINPENEICHH JICUCTBUS, C KOUTO Iie-
JISUT 12 OTpa3u U U3pas3u IpeJl PyrUTe WICHOBE HA OOIECTBOTO OMpeene-
HU CBOM CH3HATCIIHU NCUXUYECKU TPEKUBSIBAHUSA. AKO TO3M HAUYMH OWI
yAa4ueH 3a Bb3MPHEMaHE OT APYTHTE WICHOBE, TO TE€ CBHKBAJIU C HETO U CE
CTpeMelH U B ObJeIe NpH UACHTUYHU WU MOJOOHHM CUTyalusi OT 00eK-
THBHATa PEaTHOCT Jla C€ M3pa3siBar Mo moaoOeH HaumH. Upe3 moBTOpe-
HUSATA HA TO3W HAYMH CE Ch3Jlajia U HAIOXKIIA BPh3Ka MEXKIY OINPEIACIICHO
BBTPEIIHO YCEIIaHE ¥ HErOBOTO BHHIIHO MPOSBIECHUE, pa3OupaemMo 3a oc-
TaHAJIUTE YICHOBE Ha 001ecTBOTO. C 8pememo u HenpeKbCHama noemo-
psaemocm, mosa ompaxjcenue u nposisieHue Kamo HAvyuH noOCb3HAMENHO
ce NpesvbPHAIO Kamo eOUHCMEEHO U3PA3HO CPEOCmE0 HA CAMOMO 8bmpeul-
HO ycewane U npedicuss8ane u mo He camo no OmHouleHue Ha oeeya, HO U
no OMHOWEHUe HA 8CUYKU YleHo8e & He2o8omo obwecmeo. T.e. HAUMHBT
Ha BHHIITHO M3pa3siBaHE W OTpa3siBaHE 3allOYHAN Ja CE€ acOIMUpPa MOCh3Ha-
TEJTHO CHC CaMOTO BBTPEIIHO NCUXOJOTHIECKO CHhCTOSHUE, KOETO OTpa3si-
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BajJl. Be3npusITHETO HA TO3W M3MHUTAaH, MPAKTUKYBAH M MOBTOPSEM HA4YHMH
MOCTEMEHHO TO0 HAJIOXKUJI CPEJl BCUYKH YWICHOBE Ha 0OIIECTBOTO KaTo o0pa-
3ell ¥ BMECTO T€ JIa ThPCAT JPYT'H MPOSBHU HAYMHHU, TO YTBBPAWIN KaTO
CJIMHCTBEH M MEPOJIAaBEH B M3pa3sBaHETO HAa KOHKPETHATa BPbB3Ka ,,BHT-
PEIIHO yCelllaHe — BBHIIHO M3pa3sBaHe’ 3a BCUYKW WUACHTHYHU CUTYaIlHs
OT OOCKTHMBHATA peayIHOCT. JIuIcaTta Ha BapMaTMBHOCT B HaYyWHA Ha U3pa-
3sIBAHE W OTPA3sBaHE JOPH CE MpUEMalia 3a MOJIOKUTEIICH MOMEHT, 3al[0TO
Taka ce cjiarajia ¢JHa YCTOWYHBOCT, CHTYPHOCT U CTaOWJIHOCT B OTHOIIIE-
HUSATA MEX/Ty WICHOBETE Ha OOIIECTBOTO.

Pa3Oupa ce, MHIUBHIyaIHOCTTa Ha 4YOBEIIKATa ICHMXHWKA, KAaKTO H
MHOT000pa3neTo Ha OOEKTUBHUTE JICTAIIIN, IOPU U TIPU UICHTUYHU CUTYya-
IIUM, JIOBEJIM BIIOCJICJICTBHE JIO TIOCTEIICHHO NMPHOABsSHE HA HSAKOH JIOIBJI-
HUTETHA M3pa3HU €JIEMEHTH KbM TO3M 00pa3en,. HaunHbT Ha u3pas3siBaHe u
OTpaKCHUE 3aIlOYHAJ Jia BKIIIOYBA B ce0C CH HE CaMO TaKHMBa COILUATHHU H
MICUXWYCCKU CIIEMEHTH, KOUTO OWJIM JIOCTaThYHHU, 33 JIa PAa3KPHST SICHO,
TOYHO M OE3CHOPHO CHIBPIKAHHUETO HA Ch3HATCIIHUTE BBTPCINHU TICHXH-
YECKU TPEKUBSIBAHUSA, HO W JIOMBJIHUTEIHH CIIEMEHTH OT OOCKTHBHATA
pearHOCT, KOUTO IO-CKOPO OWJIM CBBP3aHU C €CTETHYCCKH ePEeKTH Ha Jpa-
MaTHYHOCT | JIOPH Ha cuennanoct'. OT TIEAMINE Ha €IEMEHTUTE OT 00EK-
THBHATa PEANTHOCT, Hali-Ba)kKeH M3BOpP Ha (pOpMHUTE 3a M3passiBaHE M OTpa-
JKEHUE C€ OKa3aJH MOBTOPSICMHUTE TPYIMOBH M WHIUBUIYATHU KOH(JIUKTH
KaKTO B PAaMKHUTE Ha OOIIECTBOTO, TaKa M MEXJy HEro W OJIM3KUTE MY YO-
BEIIKK 00IIecTBa’, Jlpyru BaXHH WM3BOPH Ha Te3u (OPMU C€ SBSBAIA U
00EKTHBHY MKOHOMHYECKH OTHOIIEHUS B OOLIECTBOTO".

MIMeHHO mopaau MOCOYEHUs KOHCEPBATH3bM HA PaHHHUTE OOINECTBa,
cien karo enHa ¢opma Ouiia Bede Ch3JaJCHA, TPAMHO YCTAaHOBEHA H

! TaxuBa ememeHTH MOraT a GBIAT OTKPHTH mpH mancipatio m mpu traditio B puMCKOTO
KBHPHUTCKO TIPaBO.

? TUIHYHO OTpaKeHHe Ha Te3H KOH(IMKTH ca paHHHTe GOPMH Ha OpaK upes OTBIMUYAHE U HA
ceuzerenute npu mancipdtio o jus civile. Otpaxkenue Ha Opaka 4upe3 OTBIMYAHE MOXKE Ja Ce
OTKpHE B JIET€H/aTa 3a )KEHUTE Ha CAOMHUTE, KOWTO OMJIN OTBJICYEHH OT PUMCKHTE MBXKE U
NpeBbpHATH B TeXHHU ChIpyru (Bmx Jlusuii T., Mcropus Ha PuM. OT ocHOBaBaHeTO Ha rpajna.
Kuura mepBa., C., 2004, XI1.8- XI.15, ctp.40-42). Criopen ucropuyeckara Hayka TOBa ChOH-
THe MOXe na 0bne oTHeceHo KbM VIII Bek mp. Xp., KOETO € BpeMe Ha BCE OIle He 0COOCHO
Pa3BUTH COLMATHO-OOIIECTBEHN OTHOIICHUS B PUMCKOTO OOILIECTBO, KOraTto ObASIMAT Pum
Boau Oopba 3a HaaMomnue B Latium. Tpagumumsra ot Te3u Bpeme, obade B oOyacTra Ha Opay-
HOTO TIPaBo, C€ € MpuJIara JbJIr0 BpeMe Clie/l KaTo Te3U KOH(IIMKTH ca OVITH ITPUKITFOYHIIH.

3 OTpaxeHne Ha Te3W OTHOLIGHHS Ca MO-KbCHATA (opMa HA OPAaK upes M3KyMyBaHE MM
Libripens npu traditio 1o jus civile, 4nsiTo pois MbpBOHAYAIHO HAHCTHHA OMJIa 1a MEpU Me-
Tana, KONTO OWJI M3MOJI3BaH KaTO MEPUIIO HA CTOMHOCT M CPEACTBO 3a pa3MsAHa NMpelu Ja ce
MOSABAT MApUTE KaTo YHUBEPCATHO CPEACTBO 3a ToBa. Ho, mopwm u cien mosBaTa HA MapuTe U
HaBJIM3aHETO UM B TPAXKIAHCKHS 000POT, TO3H CIIOCOO ce 3ala3mil JbJIr0 BpEMe.
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HaJIO’KeHa, TSI MPOsBsBajia CKIIOHHOCT Jia ,,HaJPKUBee” KOHKPETHUTE OOEK-
TUBHU YCJIOBHSI M TICUXHUYECKU MPESKUBSIBAHUSA, B PE3YJITAT HA KOUTO € Bb3-
HuKHana. Tasu ¢popma JopH NposBsBaja U CAMOCTOSITETHOCT KaTro ce 000-
co0siBajia B 00IIECTBEHOTO Ch3HAHUE KATO CAMOCTOSITETHO COLMAIHO IICH-
XOJIOTHUYECKO SIBJICHHUE ChC COOCTBEHU MpaBHia U pa3Butue. ToBa mo3Bods-
BaJIoO 32 JBJITO BpEME JIa c€ MPEeBbPHE B HEM3MEHHA TPAIUIIMOHHA PopMa,
Makap COLMATHUTE U NKOHOMUYECKH OOIIECTBEHU OTHOIICHHUS, KOUTO ca i
MOPOJIMIIM Jia ca OTMPEJH U J1a ca 6min 3amectenu ¢ apyru. CienoBaren-
HO, TO3M KOHCEpPBAaTHU3bM BOEN N0 SCHO W3pa3eH amasuzvbM 6b8 ¢hop-
mama.

Jlpyra ocoOeHOCT, CBBbp3aHa C NMPUMUTHUBU3MA W HEPA3BUTOCTTA Ha
COLIMAJIHO TICHMXOJIOTHYECKUTE OTHOLICHHsI B OOLIECTBOTO, ce 3a0ens3Ba B
opost Ha opmannute npaBomepHu HOJ. Konkoro eqHo obmiecTBo € mo-
MIPUMUTHUBHO, TOJKOBA MO-roJjisiM € OposT Ha Gopmanuute O], a amopd-
HUTE, JOKOJKOTO CHINECTBYBAT, Ca HE3HAUUTEIHO 4Yucio. DopMaan3mMbT
Ha npaBoMepHute KO/ oka3Ban u 0OpaTHO BB3AEHUCTBUE BHPXY COLIUATHO-
MKOHOMUYECKHTE M OOIIECTBEHO MCHUXHYECKUTE MPOIECH M OTHOIICHHS.
dopmara OT TOBa BpeMe KaTo ThPIKECTBEH, IyOJIMYCH U JIOPU PaMaTHIYCH
HAYMH HAa W3pa3siBaHE M OTpaXeHHWE Owia W Hal-I00pOTO CPEACTBO 3a
JTUCHMITMHUPAHE U MpuoOiaBaHe Ha HeoOy3aHaTa O0IIecTBEHa U MH]IHU-
BUJyaJHa NICUXHWKa KbM HEOOX0auMocTTa OT yHH(puLMpana ¢popma Ha 00-
HIecTBEeHA perynanus. HelHuIT KOHCepBaTUBEH, HEBAPUATHUBEH, ThPIKECT-
BEHO JIpaMaTHueH BHHIIICH BUJI HA U35Ba M3JILYBAJI BIIACT, aBTOPUTET, CTa-
OumHOCT, pa3dupaeMOoCT U M3UCKBAJI B TOBa OTHOLICHHE OE3yCIOBHO MOJ-
YMHEHUE M CMIa3BaHe OT BCHYKHU YICHOBE Ha OOLIECTBOTO, HE3aBUCUMO OT
TEXHHUTE COIUAITHO IICUXOJIOTUYECKH WHIWNBHIYTHOCTH.

[TocTeneHHOTO pa3BUTHE HA COIMATHO-WKOHOMHUYECKUTE OTHOIICHUS
B 00IIIECTBOTO, MPEIU3BUKAIIO U Pa3BUTUE HA OOIIECTBEHO MCUXOJIOTHYEC-
KOTO BB3MPUATHE U OTpakeHue. ToBa JOBEIO HE camMo J0 MPOMEHU BbHB
¢dopmara Ha npaBomepuute O/l (cxBaHaTta KaTo HAYMH HA OOEKTUBHU3UPA-
HE U M3pa3siBaHEe Ha BHTPEUIHUTE TICHXOJOTUICCKH MIPEIKUBSBAHUS, HaTJIa-
CH U MHCIIM), HO ¥ JI0 TIPOMSIHA B Pa30MPaHETO 3a CHITHOCTTA i U 3a POJIs-
Ta i B oOecTBeHata peryianus. C orfies] Ha HOBOTO pa3OupaHe 3a HelHa-
Ta CBHIIHOCT W 3HA4YeHHUe, (hopMaTa 3arovHaia Jia ce MpeBpbhIlla OT HEU3Me-
HUMO TIPAaBIJIO B M3KJIIOUeHUE. HeWHOTO NpHIiIoKeHHEe Beye 3aBUCEII0 HE OT
COLIMAJIHO TICHXOJIOTHYECKUs KOHCepBAaTU3bM Ha OOIIECTBOTO, a CaMO OT
obekmugnu npazmamuyny noooyou. UHIUBUAyanu3MbT MIPpU JOTOBapsiHe-
TO, OTTOBapSII B HAK-TOJISIMA CTENIEH Ha JICHCTBUTEIIHATA BOJIS, KEJIAHUS U
MHTEpPECH Ha CTPAHUTE C OTJIe]] HA HOBUTE COLIMATHO-UKOHOMHYECKH OTHO-
nieHus, npeBbpHan amopduute nmpaBomepuu IO/l B mpeobiragaBamu. @op-
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MaTa Be4e He Clie[[Bajia HSIKaKBa HEOOXOAMMOCT 3a OOIIECTBEHO MCUXOJIO-
TUYECKO M3pa3siBaHE KaTO HayMH HAa yHU(UKALMS Ha OOLIECTBEHA peryJa-
IIUs1, @ TOBA J0BEJO 710 3ary0a Ha ThP)KECTBEHOCT, BBHIIIEH OJIACHK, ApamMa-
TU3BM U CIICHUYHOCT, TaKa MPUCHIIM Ha ApeBHUTE obmectBa. Cien karo
BEYE Cce OIpeesisiyia caMo 0 CUJlaTa Ha 3aKOHA U MosBaTa i Ouia MOTHBH-
paHa OoT 0OEKTHMBHHU IparMaTU4yHU MOA0YIH, TS BKIIOYBaja B cebe cH Mo-
IPOCTH, JIOTHYHO MparMaTH4YHU €JIEMEHTH, KOUTO IO3BOJIABAJIM HE CaMo
MO-ToJIsiMa MHIMBUYyalHa cBOOOa HA BHHIIHO M3pa3siBa, HO U JIOMYCKaJH
U TI0-TOYHO M3pa3sBaHe Ha JCHCTBUTEIHATA MICUXOJOTMYECKa BOJIS HA CY-
OexTure.

2. @opMaau3MbT B PUMCKOTO NPABO

EnuH or Hall-crapuTe WM3TOYHMIM Ha 3ala3eHO IIMCAaHO IIPaBO B
EBpomna, KkoeTo HsiMa OCHOBHO JIEF€HAAPEH XapPaKTEP, € 3aKOHOAATEICTBO-
TO, U3paszeHo B T.Hap. XII taGmumu’. To oIe ¢ H3BECTHO KaTo KBUPUTCKO
npaBo. [IpaBHaTta MUCHI Ha ch3aaTeNuTe UM OMIIa BCE Ol MMOJAYMHEHA Ha
COLIMAITHO NCHUXOJIOTUYECKUSI KOHCEPBATU3bM. 3aTOBA, TS CE€ XapaKTepU3H-
paisia cbe cTpor popmanuzbm Ha npaBomepHute FO/l, uzpasssai ce B Thp-
JKE€CTBEHOCT, CUEHUYHOCT U JIpaMaTu3bM Ha U3PA3HUTE CPEACTBA, C MICUXO-
Joruyecka rpyooCcT U KOHKPETHOCT (Kay3aJIHOCT) B peryiaMmeHrauusara. 1o
T€3U IPUYMHU B KBUPUTCKOTO MIPABO 8ce owje MUNCa pazepanuyeHue mMexic-
0y opma u cvwHocm Ha npasomepHus opuoudecku akm. EaHa ycraHo-
BeHa (opMa H3passBajia €IHOBPEMEHHO M CBHIIHOCTTA Ha HOPHUIUYECKUS
akT 0e3 Bce oIle Jia ce CXBallla caMO KaTO BHHIIEH HAYUH Ha U3pa3sBaHE
Ha Ta3W ChIIHOCT. MaesTa ga ce ThpCAT Apyru u3pa3Hu POPMH 3a CHIIUS
IOPUIMYECKU aKT Omia 4yy’kJa Ha IMpaBHOTO MmucieHe. llenta 6una Bcska
¢dbopMa ¢ OBTOPEHHUETO CH JIa CE 3areydaTd B OOMIECTBEHOTO M WHIUBUITY-
AJTHOTO Ch3HAHHUE U Jia C€ HAJIOXKU KaTO €AMHCTBEHO MPUIIOKUMA B CXOIHU
WM UAeHTUYHH ciydau. OT TyK MpoW3THYajia elHa MHOTO BakHa ocole-
HOCT Ha TOraBalllHUs (OopMallu3bM — popmama Ouna ne camo HA4uH Ha
obekmugupare U ompasdceHue Ha 8bMpeuHy NCUXU4ecKy Ha2iacu u npe-
JHCUBABAHUS, HO M U3PA3ABANA U CAMAMA U0, COUWHOC U CHOLPICAHUE
Ha me3u HAa21acu u npedxcusasanuss 6e3 oa 0Onycka HUKAKea 8apuamus-
Hocm 6 moea omuoweHue. T.e. popMa Ha eAVH IOPUAUYECKU aKT U ChII-
HOCT U ChAbPKAHUE HA CHIIUS OMIIA THKIECTBEHHU.

* Bk Jluswmii T., Uctropus Ha Pum. OT ocHoBaBaHeTo Ha rpama. Kuura tperta., C., 2005,
II1.34, ctp. 89. Cnopen ucropudeckure nu3Bopu, XII-te Tabnuim ca Cb3AaCHN OT CIIELHAIHO
n30paH genuMBupar Mexnay 451-449 r. mp. Xp. u ca ,,00HapoABaHU TIPE] PUMCKHUSA HAPOJ
KaTo MEJHHU TUIOYH, HETIOIBIACTHU Ha BPEMETO U MTocTaBeHN Ha Dopyma.
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dopMaU3MbT CE U3Pa3IBAI B CNEYUAIHA BbHUIHA MBPAHCECTBEHOCHI,
KOSITO CJIC/IBAJIO 1O HEABYCMHMCIICH HAYWH Jla M3pa3u UCATa U ChIAbpiKa-
HUETO Ha caMusl aKT. 1a3u 6bHUIHA MBPAHCECMBEHOCH ce 0DeKmueupaid
CbC CMpo2o onpeoenenu Oymu u Gpaszu (popmyau), Koumo He npocmo ciy-
JHcenu Kamo cpeocmeo 3a 0003Hauasane u upazsieame Ha 0a0eHa MUCHI,
HO me Ounu u camama MUcCbll 6b8 8bHUIHO cemuHu 0opasu. BbB Bpb3Ka C
dbopmanu3Ma cu, pa3TUIHATE aKTOBE MMAJIM M Pa3jIM4Ha, HO CTPOTO OIpe-
JIEJICHA CYyeHUYHOCm 3a U3pa3siBaHe Ha ThPIKECTBEHUTE (POPMYIIA: MOHOJIOT
MIPY EMAHIUIIALNATA, JHAJIOT TIPH CTUIYJIANUATA U IOPU PA3roBOP MEKIY
TPH JIMLIA B CITy4auTe Ha in iure cessio. Ta3u ClIeHWYHOCT U3UCKBAaJla HE ca-
MO TIPOM3HACSHETO HA THPKECTBCHH (POPMYJIIH, HO U H3PA3SIBAHETO UM ChC
cnenuuIHN THhP)KECTBEHU JBIKEHUS (JKECTOBE) KaTO CilaraHe Ha pbhbKa
BBPXY BEIITA, CJIATaHE HA METaja BbB BE3HUTE M MPETETISHETO My H T.H..
B cuienuTe, cyOeKTUTE Ha MPaBOTO YYacTBAJIU KaTO CBOCOOpPa3HU aKThbOPH
HE CaMO ChC CIEIU(PUYHU PEIUIMKH, HO CIIOPE] BHJIA HA aKTa M T€ OWIH
CTPOTO OIpe/esieHn KaTo Opoil M KaTo KavyeCTBO: CTPAHUTE IO aKTOBETE,
YaCTHH W/ WU JUTHKHOCTH JIMIIA KaTO CBUCTEIIN, KPEIU WM CBETCKH Ma-
ructpatd. OT THENIHO TJIeIUIIe KBUPUTCKaTa opMa Ha CICIKUTE U JPY-
TUTE IOPUINYECKH ACUCTBUS OMita MCTHHCKA Jpama (TIpe/ICTaBICHHE ), KOs-
TO M3WCKBAJIa U TIpeAroiaraja TOYHO onpeaeicHu ¢ppa3u U JABKCHHS HA
TOYHO OTPEICIICHHA KaTo OpOil M KAa4eCTBO YYAaCTHHIIH.

cDOpMa.]'II/ISMT)T Ha CACIIKUTE CC n3pa3sBall U B CJICAHUTC JIBC OTHOUICHUS:

a/. Camo cienka, OCBIIECTBEHA B €UHCTBEHO MpeaBHaAcHaTa dopMa
BOJZIeNIa IO TIPaBHU Tocieauiy. 1 Hali-MaiKoTO OTKIOHEHHE WM TPEIIKa
BbB (popMara, HE3aBMCUMO JaJIM CTAaBAJIO JyMa 3a (opmyia, KecT, Opoit
WJIM Ka4eCTBO HA YYaCTHULIUTE BOJEJIO O HEAEHCTBHUTEIHOCT Ha akta. 1
00paTHOTO — TOYHOTO cma3BaHe Ha (opmara BOJEIO JO BH3HMKBAHE HA
CTPOTO OIpEAeIICHU MPaBHU MOCAeANIN. Te3u mocnenuny odade, He 3aBH-
CeJIM OT JIMIICATa WM HAJIMYUETO HA JAPYTH HEPOPMATHU YTOBOPKU MEKITY
cTpanute. M nipu nurica v pu HaJM4YMe HA TaKWBa — MOCIICAWIINTE BHHATH
Ouiau eqHu W chInM. Ilociienuumre we zasucenu u om OeucmeumenHama
UHOUBUOYATHA 60/ HA CTPAHUTE. 3aTOBa KBUPUTCKOTO MPaBO HE MO3HABa-
JI0O BB3MOXKHOCTTA €JHa CJeJIKa Ja Ce OTMEHH MOpaJH TOBa, 4e ¢ Ouia
CKJIFOYCHA TIpH 320y KACHNEe, U3MaMa U JOpH npuHyaa u Hacwiue. [llom e
Ouna crmazeHa ¢opmara, TS He J0ITyCKajga HATHYMeTo Ha apyra Boys. dop-
MaTa u3pas3sBajia caMO M €IMHCTBEHO €/lHa OOIIONpPHUETa BOJIS, TaKa KaKTO
CJIeIBAJIO 3a TO3MW BHJ CJENIKa M IIOM (popmaTa € clia3eHa, 3Ha4yu € Ouia
M3pa3eHa eIMHCTBEHO Ta3u BOJIsl 0€3 BAPUATHBHOCT M ITOPOIIH.
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6/. CMucwIBT Ha Besika ¢pasza (hopmMyina) ce ThIKYBal O €IUH €IUH-
CTBEH HAaYUH — HEMocpeacTBeHus 1 obmonpuerus. Henonycrumo 6uno na
Ce MPEINOJI0KH, Y€ HAKOS OT CTPAHUTE MO CleiKaTa MOXeE Ja YnoTpeou
¢dbopmyna, Blaraiiki B Hesl HIKaKBO JPyTO 3HAUEHUE WU CMHUCBHI.

NKOHOMUYECKOTO U TEpUTOPUATHO pa3pacTBaHe Ha KbcHaTa Pery0-
JMKa, 3anoyHaio cinel Bropara myHuyecka BoiiHa, o0adye MpOMEHUIIO Ipe-
oOrasaBamiys arpapeH XxapakTep Ha CTOMAHCTBOTO KaTO HABJIE3NIU peaulia
HOBH TBPIOBCKO IPOU3BOJCTBEHH OTHOILEHUS, KOETO C€ OTPa3uiIo
CBIIECTBEHO HAa TPAXIAHCKUSA OOOPOT. 3HAUMTEIHO HapacHan Opos Ha
CKJIIOYBAHUTE CHEJIKH, a OT 3aBJIAJICHUTE PETUOHH HABJIE3JIU U HSIKOU MECT-
HU 0COOEHOCTH TIPH CKIIOYBAHETO HA JoroBopute. M ToraBa ctaHano sicHO,
4e HY)KIIMTE Ha TPAXKTAHCKUS 000pOT HE MOTaT Aa ObJaT MMBIHOIICHHO 00-
CIIy’K€HH OT CTPOTo (JOPMaTHOTO KBUPHUTCKO mpaBo. PopmaTa U ChaAbpKa-
HUETO Ha CJIEJIKUTE Ha KBUPUTCKOTO MPABO HE OOXBaIlaJid BCUYKU HOBH
00EKTUBHU MKOHOMHUYECKH PEATTHOCTH. ToBa MOBENO /0 €/HA BaXKHa IO-
cnenuia — npu Mmmnepusra (B enoxata Ha [IpuHiunara) B perynanusTa Ha
CAENKUTE BaYKHO 3HAUYCHUE NOOWI NPUHYUNDM HA UHOUBUOYANUIMA, KOUTO
JIEHCTBAJ KaTO OTPaHUYMUTE] Ha MPHUHIMIA HA CTPOTHS PUMCKU (popma-
JTU3BM Ha KBUPUTCKOTO MpaBo. C KaKBO TO3W MPUHIIUI MOBJIHSII HA CHIETI-
kute? VMHauBUAyanu3MbT OWII MO3HAT OLIE MPH KBUPUTCKOTO MPaBO, HO
HETOBOTO 3HaueHWe Own Ha wu3KiIodeHue (ius singulare) u Hamwupan
MPUJIOKEHUE CaMO B T€3W MTPABHU HOPMHU, KOUTO YPEXKIATU UKITIOUCHHUSITA
OT 06mHTe (POPMATHY MPABHIA .

[To-BaxxHOTO My TpOsiBJIeHHE 00aue, OMIIO CBHP3aHO C UAEATa 3a CBO-
0oa-HUs U300p HA CTpaHHUTE MPHU CKIIOYBAHETO HA CHCIKHUTE H ,,00/IMYa-
HETO” UM B ropuauuecka ¢popma. OT Taszu ujes Bb3HUKHAJIO U pa3OupaHe-
TO, Y€ CACIKHUTE TPSOBa 1a 0OCITY>KBAT M OCOOCHOCTHTE HA BCEKU KOHKpE-
TEH CJIy4ail U 10 BB3MOXKHOCT JIa U3pa3siBaT OCOOCHHUTE LI Ha CTPAHUTE,
KOUTO Y€CTO T PHKOBOENH Npu cKiItouBaHeTo. Ctapute, crporo popmar-
HU ¥ U3YEPNaTEeHO YCTAaHOBEHU MPAaBHU CHOCOOM HA KBUPUTCKOTO IMPaBO
HE MOXEIM J1a OTrOBOPST HA TE3W M3MCKBAaHWA, a TOBA O3HAYABAJO, Y€
CTpaHUTE HE MOXENHU Jla CKJIIOUBAT BbB BCEKH KOHKPETEH Cllydail TaKbB
JIOTOBOpP, KOMTO OWI Hail-y100€H 3a TsX.

[TpyHIMIBPT HA MHIUBUAyAIH3MA JOBEN 0 3HAYUTEITHO HAapacTBaHE
Ha HeopmanHHTE, T.€. HA HE THPKECTBEHHUTE, 3aBUCEIIN OT BOJIATA HA
CTpaHuTe CcrocoOu 3a CKItoYBaHe Ha caenku. Ho, Te3u crnocobu Bce orle
He OWMITM TOCIIOJCTBAIIH, & CHIIECTBYBAIU PEIOM C THP)KECTBEHUTE CIIEIKH

> B NpaBHO-MCTOPHUECKH ACTIEKT TOBA OHIIM CIIEUATHHE HOPMH, YPEXKIAIIA CTATYTa HA 0CO-
OCHU KaTeropu JIMIa KaTo MaJIOJETHUTE, KECHUTE — OMBKEHH MIJIM HEOMBKCHH M BOMHUIINTE.
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Ha KBUPHUTCKOTO HpaBoﬁ. [Ipe3 Bropara nonoBuHa Ha Il Bek ce Hamoxkuna
MpakTUKaTa KbM OCHOBHOTO ChIbp)KaHHE Ha (hOpMAITHHUTE JAOTOBOPU Jia Ce
N00aBU JIONMBJIHUTEIHO ChIVIAIIEHHE MEXKOY CTpaHUTe. ToBa ChIJIAlICHUE
MOCTETIEHHO TOJIYYMIIO XapaKTep Ha JI0roBOp, a MpaBHaTa (uiocodusi, 3a10-
JKEHa B HETO0, BIIOCIIE/ICTBUE JI0BENA J0 THEITHOTO pa3dupaHe 3a KOHCEHCYaJleH
norosop. Kato 1ombIHUTENHO ChITIalIeHHe TO ce Hapuyaio pacta adieta’.

B HauanoTo Te3u makToBe OWIIM JUIIEHU OT MpaBHATA 3aIlUTa, C KOsi-
TO ce moJ3BaM (DOPMAITHUTE CAENKHU. B mocneacTBue, makToBeTe, CKITI0Y-
BaHU e0HO8peMeHHO C OCHOBHATa cJieNika ce CIOOWIM C MpaBHA 3alluTa.
Hanoxwuna ce u uaesra, 4e makT, CKJIIOUYEH CIlIe]] TTIaBHATa CIIENKa, HO KOM-
TO JIOITBJIBA WJIM MPOMEHS ChIIaTa TpsOBa J1a UMa IOPUANYECKA CHIIA U Ja
ce TOI3Ba ChC 3AIUTATA HA TJIABHATA CIEIKA, KbM KOATO CE OTHACH .
Hapnuszanero Ha makToBeTe B IpaBHATa peryJialus AOBEIH 10 HIKOU Ch-
[IECTBEHU MPOMEHHU: B peaulla Clay4yau Thp)KeCTBeHaTa ¢opma Ha JOTOBO-
puTe 3amoyHana fa ormaja (tutoris auctoritatis interpositio), a B Apyru —
HECTIa3BAaHETO i 3allOYHATO Ja Ce Ompomasa’. bes 1a ce H3KIIOUBAT

6 Mandatum qualificatum, constitutum debiti alieni, cTHIymaUATa U THPKECTBEHOTO TOPH-
YUTEJICTBO Ca CaMO MajIKa 4acT OT NPUMEpPHUTE Ha TaKOoBa ChbBMECTHO CBILECTBYBaHE Ha (op-
MaJTHU ¥ He(DOPMATHU CICIKH C OOII IpeIMET.

7 TTakToBeTE B PHMCKOTO 1paBo GHIH TpH BUja: a/. 1o6aBbuHK makToBe (pacta adieta), ¢ KouTo ce
MPOMEHSUTH MPaBa U 3aIb/DKESHUS, POM3TEKIIN OT eJMH OCHOBEH (hopMalieH foroeop; 0/. [Ipetop-
CKH TIaKTOBE, KOUTO OWIIM CaMOCTOSITEITHH CHITIAIICHHUS | B/. pacta legitima, kouto 6wy mpr3Ha-
TH 33 M3TOYHHILM Ha TIpaBa M 3aJbDKEHUS eBa B KbcHaTa MMmepus mo cunara Ha UMIeparop-
ckute KoHcTUTyu. CamMuTe TEpMHHH ,,pacta adieta” u ,,pacta legitima” He ca puMcKH, a ca Tex-
HHUYECKH 0003HAYCHNSI, Bh3HHUKHAIHN MO-KbCHO. ['opemnocoueHaTa KBanu(UKaIys mokas3sa B mpas-
HO-MCTOPHYECKH aCTIEKT €BOJIONMUATA Ha MAKTOBETE — OT HeOPMaTHH ITOMOIIHH CHITIAIICHUS B
HA4aJsioTo J0 CaMOCTOSATEIIHU ChIJIAIIECHHS C JIOTOBOPEH XapaKTep, U3TOYHUIIM Ha IpaBa U 3a(bJI-
KEHUSL, PEIoM C (POPMAJIHHUTE CAENKH, OCTAHATIN OT KBUPUTCKOTO IIPaBO.

¥ Hanpumep, actio emptii i actio venditii.

ToBa BiMsHUE, U3Pa3sBAIIO Ce B MPOMsIHA Ha opMmara MOXe Aa ce Ipocienu no0pe mpu
crunynauusra. Kato croco6 Ha cTporo (popMamHOTO KBUPHTCKO IIPaBO, TS M3MHHAJA IBITa
eBosmonus. IIpes neprona Ha MMnepusaTa ce yMHOXWIN TyMUTE U U3pa3uTe, KOUTO MOrar aa
ce M3MO0JI3BaT OT yyacTHUIMTE. PUMcKaTa npaBHa MHCBHIT TOCTUTHANIA JI0 BUKJAHETO, Ue He3a-
BUCHMO KoM (POPMYJIH IIl€ C€ MOJI3BAT OT CTPAHUTE, JOPU M TE€3U HA OTTOBOPHTE Ja HE CHOT-
BETCTBAT Ha BBIIPOCA, TO CTUITYJAUATA IIe Opoau aercTBue. [Apyrust npobuB BbB (hopma-
JH3Ma OWIT OT TJIeAMINE Ha W3MOI3BAHUTE €3UIM — CTHUITYJIALHATA LIe TOPOIH ISHCTBHE AOPH
CTpaHHUTE J1a MOJI3BAT JIATUHCKHU W/ WM TPBLKH, CTUTA HA IPBLKHU €3HK Jla c€ U3pa3siBa TOYHO
cmuchia Ha ¢opmynarta. [Ipe3 111 Bek 0o mpueTo, 4e CTUMYJIAIMITA e TOPOIH ACUCTBUE,
JIOpH Jia € BbB (popmMaTa Ha MUCMEH JIOTOBOP, a B 223 roAnHa ¢ MMIEPCKU SOUKT OWIIO MOCTa-
HOBEHO, 4e Mpu chIyacue 3a 3aeM (condictio) TpsiOBa a ce MMa NpeABHI U ChOOpaKEHHSATA
Ha TIaKTa, KOWTO CBIPOBOXKAAJT 3a€Ma, CXBaHAT KaTo cTuirynamus. B 469 romuna Omino mocra-
HOBEHO, Y€ CTPaHUTE MOraT CBOOOIHO Aa M30MpaT JyMUTE U M3Pa3HUTe NPU CTUITyJIalus, a Ts
camara Beye ce IpeBbpHala B IIMCMEHa C/IeJIKa U KaTo TakaBa OWiia ypeaeHa Ipe3 CIieIBaris
BeK B IOcTHHHaHOBOTO 3aKkoHOAATelCcTBO. Taka, CTHIyJaluiTa OT CTPOro (opmanieH, Thp-
JKECTBEH CIOCO0 Ha KBHUPHTCKOTO NPaBO IOCTEIIEHHO €€ NMpPEeBbpHAJla B MHCMEH CHocod ¢
MHOroo0pasue Ha OTTOBOPHUTE, KbM KOHTO IOPH MOXKEJIO [a C€ CKII0YBA M JOITBIHHTEIHO,
HeopMaTHO ChITIAllIeHHE C I0pUInYecKo aeiicTBue (pacta adiecta).
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THPKECTBCHHUTE CJCIKH, PUMCKHUTE IOPUCTH MOCTEIIEHHO MPHU3HAIH 3a JIO-
TOBOP BCSIKa JIBYCTPaHHA CJIEJIKA, KaTO JOPHU C€ HAJIOXKUJIA UJEesATa, Ye CTH-
nyJanusaTa me e HeneﬁclTOBHTenHa aKo HE ce OCHOBaBa Ha ChIJIAIICHUE,
CXBaHATO KaTo consensus . Jlopu Bp3HUKHAA HJEsATa 32 KBA3UKOHTPAKTH-
Te (quasicontracta), copea KOATO peauiia He TOTOBOPHH OTHOIIEHUS CE
pEryJIHpaiy ,,KaTo Ja ca A0roBOpHH” . BCHUKH T€3H IMPOMEHH IOBEIH JI0
€HO BaXXHO BWIKIAHE — 0opuU (hopmanHume akmose ciedsao 0a ce npeye-
HABAM NO KOHKPEMHOMO CU CbObpIcaHUe, d He ¢ 021ed Ha gopmama.
ToBa ¢ mbpBaTa BayKHA CTHIIKA B OTPUYAHE HA KOHIICMIIUATA HA CTPOTHSI
dbopmanuzbMm, ue ThPIKECTBEHATA dbopma e UIeHTUYHA ChC ChIBPKAHUETO
Ha FOPUIUYECKOTO JeHCTBHE .

C nosiBaTa Ha MMaKTOBE CE€ MPOMEHWIO U pa3OupaHeTo 3a popmara Ha
noropopure. Kakto Oe mocodeHo, ¢opmaTa Bedye HE Ce CXBallaja Karo
UJICHTUYHA ChC CHIBPKAHUETO Ha caMmus JOroBop. Dopmama eeye buia
pe3yamam Ha npakmuyecku 00eKmueHu nompeoHocmu, a He Ha COYUATIHO
ncuxonozuyeckus kKoncepsamuszom. CTapusat GopMainzbM OWJT W3KITIOUH-
TEJIHO ThP)KECTBEH, CIICHUYEH U TeaTpajieH, JOKaTO HOBUAT U3KIIOYBAI Ta-
KaBa THP)KECTBEHOCT M MO-CKOPO C€ M3pa3siBall B ONMPOCTsBaHE Ha ¢opmaTa
¥ BbB (DOpPMAITHU OTPaHUYCHHS, 32 Ja C€ ChBMECTH J0roBOpa ¢ Hedopmal-
HaTa My 4acT (pacta). Benpeku 4e u mpy HOBOTO | IPHU CTapOTO pazOupaHe
Ha (opManu3Ma, HeClia3BaHeTo Ha ¢opmara BOJENO A0 HEACHCTBUTEIHOCT
Ha CJIeTIKaTa, TO IPU HOBOTO pa3Oupane, cria3BaHeTo Ha opmara HE BUHA-
T'H ¥ TI0 HEOOXOJMMOCT BOJIEJNIO JIO CTPOTO MPEIBUICHN U HEU3MEHHHU IMPaB-
HU nocnenunu. lopu u na e O6una crmazeHa ¢opmara, BCSKa OT CTPaHHUTE
MOJKeJa Jla ce TI030Be Ha MPUHY/a, Tpelika uin uzMama. ®opmara Beye He
CaHMpana JACHCTBUTEIHOCTTa HA BOJIE U3SIBICHHUATA, aKO T€ CTPajaliud OT
MOPOIIH, KOUTO TIPOMEHSUIN IEHCTBUTEIHUS CMUCHII M ChIbP)KAaHUE HA BO-
nsata. U dopmanaute 1 HeOpMAITHUTE TOTOBOPH 3a€MaJIA €THAKBO ITOJIO-
JKEHHE B TOBAa OTHOLICHHE, HE3aBUCHUMO T10 KaKbB HAUMH OMiIa 0OCKTHpaHa
BOJIATA Ha CTpaHHUTe. AKO T4 OWiia OMOpOYeHa, HE3aBUCUMO OT M3IMOJI3Ba-
HaTa ¢opma, TOBA JaBAJIO OCHOBAaHWE JIa C€ MCKAa OTMsHA Ha CJeJKaTa, a

' Bk D.2, 14, fr.1. §3 u cpaBuu D.44. 7. fr.55.

"Bk negotorium gestio u in debitum.

'2 ToBa HOBO CHOTHOIICHHE MeXIy DOPMa M ChIbPKAHHE HA CIAEIKATa, OBEIO H 10 IPO-
MsIHA Ha KOHTecTalusATa Ha ucka. CpaeOHata GopMyna Bede MpecTaBisiBaia Bh3MPOU3BEK-
JlaHe Ha aKTa W Ha OTHOLICHHATA MEX/Y CIOPEIIUTe CTPaHH, KaTO ChABT OWII UTHKCH na
paskpue JICHCTBUTEITHOTO ChAbP)KAHWE Ha AKTOBETE M HA OTHOLICHHUATA MEXAY CTpaHuTe 6e3
[a ce orpaHnyaBa OT OyKBAJHOTO ChABbpXKaHHe Ha (opmynute. T.e. CyOSKTUBHUTE MpaBa H
3aIbJDKEHMS CIICABAIIO JIa C€ YCTAHOBSIBAT C OIJICHA Ha JCHCTBUTEIHOTO UM ChIABbPIKAHKE, a HE
¢ oryiesl Ha GOPMATHOTO ChAbPIKAHUE Ha (HOPMYITUTE.
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TOBa BEYE OTrOBapsUI0 Ha OOEKTUBHUTE HYXKIU U MHTEPECH Ha TpaxKIaH-
CKHs 000pOT.

[Tpu xBUpUTCKUS PopManu3bM CMUCHIBT Ha BCSKa (GOpMyIia ce Thi-
KyBaJl CaMO I10 €IMH HEeTIOCPE/ICTBEH M OOIIONPHET HAYMH ¢ (QUKIUATA, Ye
[IOM CTPaHHUTE Ca MPOU3HECIH GOPMYIUTE, TO T€ Ca UMAIH NPEIBU TOU-
HO ¥ €JMHCTBEHO 3HAUYEHHUETO, KOETO UM IPHIaBajI0 OOIIONPUETOTO U YT-
BBPJCHO ThIKyBaHe. He ce momyckaiy HIKaKBa BApUATHBHOCT WM Pa3Jiu-
4Ke B THJIKYBAHETO Ha CHABPIKAHUETO HA BOJIE M3SBICHUATA, & JOPU U JIa €
MUMaJIO HSIKaKBO JPYTO ChCTOSIHHE HAa BHTPELIHO MCUXUYECKO MPEKHUBIBAHE
U ycellaHe, To OMJI0 TOTTBIIAaHO OT OOLIONPHETOTO 3HAUYEHHE U ChIbpiKa-
Hue Ha opmysute. HOBUAT popMalii3bM, CHITHO MTOBJIUSH OT IPHHIIATIUATE
Ha WHJMBHyalH3Ma, Be4e HE M3MCKBaJ OT (hopmara Aa MOTIbIIA ChIbp-
YKaHMETO U CMHUCHJIA Ha BOJIC U3SABIICHUATA Ha CyOEKTUTE U JOPH Ja TH 3a-
MECTBa, a Ja M3pa3siBa JCUCTBUTEIHUS CMUCHI U CHABPKAHUE, KOWUTO
crpanuTe nMaar. OOIIONPUETOTO ChIbPKAHUE HA ThPKECTBEHUTE (OPMY-
J¥M TIPUIOOMIIA caMo CIIOMAaraTeIHO 3Ha4eHHe KaToO IMOMOIIHO CPEICTBO 32
MHTEpIpeTanus ¢ el YCTaHOBSIBaHE Ha NEHCTBUTETHOTO, KOHKPETHO Ch-
JbPIKAHHE W CMHECBHI HA BOJICH3ITHSHIATA .

" PIMeHHO HEOGXOMMMOCTTA [1a Ce H3pa3siBa AeHCTBUTENHATA BOJIS, JOBE/IA H 10 ChBPEMEHHO-
TO pa3dupaHe 3a cvOvpAHcanuemo Ha coerkume. UHAUBUIYanu3MbT HE MpeAnosaral aa ce
BB3NPHEME HAKAKBbB OTBJIEUEH, AOCTPAKTeH CyOEKTHBEH IOJXOM Ha OLIEHKA HA CMHUCHIA U Ch-
IBpXKAHUETO Ha JoroBopute. CMUCHIBT UM, HE3aBHCHMO Jau ca (OpMalHU WX He, CleBa-
JI0 Ja ce omnpenessi OT 0OSKTHBHH KPHUTEPHUH, HO TIPH ChOOpa3siBaHe JeHCTBUTEIIHATA BOJIS HA
CTpaHHUTE BbB BCEKH KOHKpETEH ciiydyail. Ta3n oOeKTHBHA MpeLeHKa Mo HeoOXOIMMOCT ce
CBBp3aja ¢ eIHO T.Hap. HEOOXOAUMO ChABbPIKAHUE, KOSTO TPSOBANIO J1a MPHUTEkKABa BCEKU JI0-
TOBOp OT JaleH BHA. 1068a He0OX00UMO CbObpIHCaHUe ce 0003HAYA8AN0 C MepMUHA
"essentialia negotii"” kamo cvuecmeeno cvOvBPIICaAHUE HA 002080pa. 3a N3pa3siBaHe Ha 0code-
HOCTUTE Ha CHAbPIKAHUETO HA BOJIC M3SBJICHHATA BHB BCEKH KOHKPETEH CIy4ail, B ChOTBET-
CTBHE C MPHUHIMIA HA WHAWBHIYAIH3Ma, CE H3MOI3BAIH MPOM3BOJHH, HO H3PHYHO H3pa3eHH
enemenTH (voluntaria negotii) karo dies, conditio u modus. [[Hec Te3u eleMEHTH HapHyame
cnyuaitin enemenTu (accidentalia negotii) Ha moroBopute. [IbpBOHAYAHO C€ ChABPKAIH B
pacta adiecta, a B NOCIIEICTBUE C€ BKIIOYWIA M B NAKTOBETE CHC CAMOCTOATEIHO IPABHO
neiicteue. Ot riieanmie Ha GopManm3ma, accidentalia negotii OMaM HENpUCHIIM Ha KBHPHT-
CKOTO MpaBo, 3aIl[0TO MPOTHBOpEYATM Ha CMUCHIA, 3aJ0KeH BBB (opmymure. Camo
essentialia negotii ©Mayu aHaIOT B KBUPUTCKOTO MPABO, CIEABAIH OT (popMaiu3mMa My | CiIy-
KN KaTO OrpaHUYMTEN Ha aO0COMIOTHUS MHAMBHAYAIU3bM IIPH JorosapsHeTro. Te ce 3amasu-
JH ¥ B CBBPEMEHHOTO pa3OHpaHe 3a JOTOBOP, 3aII0TO ChC CBOS THUIMYSH U HEOOXOAUM Xa-
pakTep, U3pa3sBalll HEOOXOANMOCTTA OT HAKAaKBa 00LIa U YHH(ULIUpPAHA PEryJalus U peria-
MEHTAIMs Ha OOLIECTBEHUTE OTHOIICHHS OT CXOACH WM €IHAKBB THI (HApPHMeEp, HACMHH
OTHOIIICHUSI, 32eMHH OTHOLICHHS, MPOJAXKOSHN OTHOIICHHS, OTHOIICHHUS TOPOJICHH OT Jape-
HUe U T.H.). Ho, moroBopute Beue He ce M3uepnBaiy caMmo ¢ TsX U 3aToBa accidentalia negotii
M3pa3sBaIH BBB BPB3Ka C OOMIOTO TOBA, KOETO € OCOOCHO U CIIEIU(UIHO BHB BCEKH KOHKpE-
TeH Clly4ail CboOpa3Ho ¢ MHTEPECHUTE Ha CTPAHHUTE.
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3. ®opMaau3MbT B CPETHOBEKOBHOTO MPaBO

Jenennero Ha goroBopute criope] (peHcKara mpaBHa JOKTPUHA IO-
YKMBa HA BUKJAHETO, Ye cveracuemo (consensus) Ha CTPAHHUTE € AOCTaThU-
HO, 32 Ja ,,c€ 00pa3yBa” moroBopa — solus sonsensus obligat. B To3u cmu-
CbhJ, KOHCEHCYaTHU Ca T€3U JOTOBOPHU, KOUTO CE CUMTAT 32 CKIIIOUEHU C
MOCTUTAHE HA MPOCTO ChIVIACHE MEXKAY CTPaHUTE, a N0 U3KIIOUEHHE, MPH
YacT OT JIOTOBOPHUTE MOXKE J]a € HEOOXOIUM H JPYT €JIEMEHT: a/. aKO TOBa €
M3HUCKBaHe 3a (opMa 3a chIjlacue, JOrOBOPBT ce 0003HayaBa Kato ,,Qop-
MaJieH”, ThP>KECTBEH J0rOBOp U 0/. aKO ce M3HMCKBAa M MPECTHpaHE Ha He-
1110, IOrOBOPBT € peaneH (BewieH) .

CrnenoBaTtennHo, B OCHOBaTa Ha ()PEHCKOTO MPAaBHO pazOHpaHe 3a J10-
roBOpa € ChIIacueTo, HO KaTo ce MMa MpeaBus, ye (PeHCKOTO MPaBo € oc-
HOBAaHO BHPXY PUMCKOTO MpaBo, GOpPMAaIHO MO CBOSTA CHUTHOCT, TO OT Kb-
Jie ce U3BEXJa TOBAa PbKOBOAHO Havyano? JleiicTBuTenHo, B kpas Ha Mmme-
pHsiTa MO BpeMe Ha BYJITapU3UPaHOTO CIIE] KJIACHYECKO PUMCKO IpPaBo,
Oun u3ocTaBeH CTPoro (popmaaHUsi KBUPUTCKH XapaKTep Ha CAEIKUTE U
OCBEH CTHUIyJAIMsl CE M3TOTBSUI BeU€ M €IWH MHCMEH JOKYMEHT, KOWTO
CIIy’KeJl KaTo JOKa3aTelICTBO KaTo B Kpasi My ce OTOeIs3BalIo, Y€ CTUITYJIa-
nusATa € u3BbpIIeHa stipulatione interposita wmm stipulatione subnixa.
Makap u popmynure na He OUIM M3pUUYaHU, TO3M cautio JoKazBay oOpat-
HOTO ¥ TOBa OWJIO JOCTAaThYHO Jla ce mpueme, uye hopMaTa Ha CTUITyJIAIUs-
Ta e crmaseHa. Topa obaue, € faned oT pa3OMpaHeTo 3a ChIVIACKE KAaTO OC-
HOBA 32 CBIIECTBYBAHETO Ha CKIFOYEH JIOTOBOD.

Ta3u cmeceHa nMpakTUKa Ha CTUMYJAIMs C MUCMEH JOKYMEHT ce 3ara-
3Uja KaTto mpaouyus B cpeaHoBeKoBueTo. Ho, Bb3mpueTa Kato Tpaaulms,
T.€. KaTO HSIKaKBa HEOCHh3HATA MPOsIBA HAa (POPMATU3bM, TSI CHBECTHO CE U3-
BBpIIBAIA OT CPEJHOBEKOBHUTE IOPUCTH, KOUTO OOaue HUTO pazdoupaiu
CMHCBJIa, HUTO T0J3aTa OT TOBa. 3a TAX MPOCTO TOBA TaKa Ce € MpaBesio
npeay, 3aTOBa TO C€ MpaBU Taka U cera. T.e. popMamu3MbT HA PUMCKOTO
MPaBo, MaKap ¥ CMEKYEH U BUIOW3MEHEH Ce 3alla3ujl, HO Be4e KaTo TpaJu-
yst, T.€. 0€3 Ch3HATEIHO J]a ce BB3NpHeMa KaTto TakbB. OT Ta3u TpajnuLus
o0aye, Bb3HUKHAJIA UJEATA /1a CE CMECH JIOTOBOpa (CTUITyJAIUATa) ChC ca-
MUl IOKyMEHT 3a HEero, Karo Ta3u HoBa (popMa Bede CiIyXkella KakTo 3a
Ch3JIaBaHEe Ha 3a]IbJDKCHUS, TaKa M 32 YCTAaHOBSBAHETO (JOKA3BAHETO) UM.

'* Brarapckara mpaBHa JOKTPHMHA BH3IPHEMA ABYBHIOBO JAeleHHe Ha (opManu u Hedop-
MaJlHM ¥ Ha KOHCEHCYaJIHH M PEajlHi OTOBOPH, 3al0TO OT IIIEAUIIE HA AHEIIHUs (OopMau-
3bM HAMA [IPEUKU eJUH KOHCEHCYyaJleH J0roBOp Ja € U GopManeH u HedopmaneH, J0KaTo pe-
aJIHUTE JIOTOBOPH ca MPUHLUIHO HedopmanHu (Buxk Hampumep, €wi.225, an.2 33/1, cnopen
KOWTO NapeHHeTO Ha JBIKMMH MMYIIECTBA TPsAOBa Ja CTaHEe B IMHCMEHa (opMa WIH Ype3
IpeaBaHe).
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ChIIEeBpEeMEHHO, CTApOTO TEPMAHCKO IPAaBO CHIIO CIIOCOOCTBAIO 3a
0CBOOOXKIaBaHETO OT OCTATBIMTE HA pUMCKHs dopmann3bM. Karo mpao
Ha 3aBOEBATEIMTE, HACTAHWIM CE€ Ha TEPUTOpUATA Ha 3amaaHata Pumcka
UMIIEpUsi, TO ChIIO CE M3MOI3BAJIO CAMOCTOATEIHO UM B HOBH ChUETaHHUS
ChC 3aBapeHUTE (POPMU HAa PUMCKOTO MpaBo. [ epmanckomo npaso obaue
ouno npago Ha obuuaume ¢ 20CHOOCMBEO HA CUMEOAU3MA. B TO3U acnekT To
CBIIO MPUTEXKABAJIO OIpesieieH GopMaNIn3bM, HO CUIIHO OMPOCTEH B CPaB-
HEHHE C TO3M Ha PUMCKOTO IpaBo. OCHOBHHAT cHoOco0 3a 3aabJKaBaHe
M3HCKBAJl JIUIIETO, KOETO Ce 3abJKaBa Ja AbPKU B PBIETE CH €/IHA MPbU-
Ka (festuca) unu npyra ABmxuMa Bell, HO 0e3 MaTepuaiHa CTOMHOCT (Ha-
npumep, wadium unu wadia). Te3n Bemm 0e3 marepualiHa CTOMHOCT ce
IpeJaBald KaTo CUMBOJ Ha KOHTPAaXeHTa — KPEAUTOP KaTo TOBA OUIIO CHUM-
BOJI — 3aJI0T Ha 00CI[aHMETO Ha JATBKHUKA, Y€ C€ € 3aIBJDKUII U 1Ie U3ITbII-
Hu'". TO3M CHMBOJIMUEH CIIOCOO 3a CKIIOUBAHE HA JOTOBOPHTE, H3BECTEH C
paznuuan HanMmeHoBaHus — fidem, facere, adhramire, achramire, ce 3amna-
3UJI 10 KbCHOTO CPEHOBEKOBHE.

T.e. mpe3 CpeAHOBEKOBUETO, OCOOCHO B paHHHUTE My (pa3u, UMa eaHO
CBhBMECTSIBAHE HA KbCEH PUMCKHU (HOPMaTH3bM, MTOBJIUSH OT BYJITapH3aliysi-
Ta Ha PUMCKOTO TPaBO U CHMBOJMYHO OOWYaifHAaTa TPaJUIIUs HA 3aBOCBA-
TenuTe. 3aToBa CHIIECTBYBAIM €IHOBPEMEHHO M pa3inyHU (QOpMH 3a
CKJIIOUYBAaHE Ha JIOTOBOpHTE: a/. MUCMEH NOroBop (per cartam); 6/. peajeH
JIOTOBOP, CKJIIOYEH € re; B/. CUMBOJIMYEH JoroBop wadium u I/. 10roBopu-
Te 4ype3 KieTBa. JJoroBopure upe3 KIeTBa IMOIYyYMIN IHPOKO Pa3mpocTpa-
HeHHue OjaronapeHre Ha KaHOHHMYHOTO mpaBo. llpu TsAX cTpaHuTe naBanu
cBosTa ,,foy” (Bspa) U ce 3aKieBadu BBPXY ,,sainz”’, T.e. BbPXY CBETHTE
KHUTH.

Kbm cpemara na XIII Bex cpen toBa mMHOrooOpasue ot ¢dopmu 3a
CKJIIOYBaHE Ha JoroBopuTe, naBama topuctu Pierre de Fontains wu
Beaumanoir npuenu, 4e mOCTUTHATHIT MEXAY CTPAHUTE ,,KOHBEHAHC™ (T.e.
ChIJIaCyBaHE Ha BOJUTE) € 3abJDKUTEIICH MPU CKIIOYBAHETO HA JIOTOBOPH-
Te. Te U3Benu Ta3u ujes OT HAKOU JIATUHCKH TEKCTOBE, KBJIETO Ce Ka3BaJo,
4e ChITIANICHUETO TPSOBa Jla ce cra3Ba, I0pHu KOoraTo To € ,,nuda pacta”. A
IIIOM TOBa € TaKa, TO MaKTOBETe, N3pa3sBally HehopMaTHO ChriacyBaHe Ha

'3 Jlazenoto mocpenctBom wadium He crieBa 1a ce Bh3MpHEMa KaTo JaBaHE HA HEIIO, KOETO
MpEeBpBINa JOTOBOpa B peasnieH. Tpi karo wadium e 0e3 MaTepruarHa CTOMHOCT, TOW HIMa Xa-
pakTep Ha M3BBpIICHA NPECTalus ¢ MaTeprualiHoO 0J1aro, a € caMo eIMH CUMBOJI Ha 3abJDKaBa-
He. OCBEH TOBa, JaBaHETO CE M3BHPIIBAJIO OT CTPaHaTa, KOATO MMa KaueCTBOTO Ha JUThKHUK,
JIOKaTO MPU peaTHUTE J0OTOBOPH MPHHIUITBT €, Ye JIaBaHEeTO C€ M3BHPIIBA OT CTpaHaTa, KOsITO
MMa Ka4eCTBOTO Ha KPEAUTOP CJIEJ CKIIOYBAHETO HA AOTOBOpA (HAIIPUMEp, IPH JOTOBOpa 3a
3aeM, 3aeMOJIATENIAT NpellaBa Ha 3aeMaTellsl BellTa, IpeIMeT Ha JOroBopa; MpH BIIOTA, BIIOTO-
JIATEJAT TpeJiaBa Ha BJIOTOIpHEMaTeNsl BEIITa 3a a3eHe ¥ ChbXpaHEeHUe U T.H.).

103



IOpuauyeckn coopunk — 2014 HIOH

BOJIUTE, CJIE/[BA JIa TIOJTy4YaT MHOTO TO-TOJISIMA 3alUTa, OT Ta3H, KOSITO MM
JlaBajia IPeTOPCKOTO MpaBo. BmecTo 4ype3 mpocTo Be3pakeHHE, TOBA ChI-
Jacue CIIeABaio Jla Ce IOJI3Ba C IThJIHA 3alllUTa Ype3 MpaBO Ha HCK, Taka
KakTo OmWiI0 ako € mMmano ¢opmanaHa cTumyianus. HamaraHetro Ha Tasu
ujies He MpecleBajio caMO TEOPETHMYHO aOCTpaKTHU Iienu, a Ouna cpen-
CTBO, Upe3 KOETO CE€ ThPCENIH MBTHUIIA J]a C€ apTYMEHTHPA U CAHKIIMOHUPA
BCE I0-Pa3pacTBalla ce NPaKTUKa Ha CKIIOYBAaHE HA JIOTOBOPU O€3 CTHUITY-
namusi, 6e3 wadium u 6e3 popmuTe Ha OOMIACH CUMBOJIU3HM.

HmeHHO, 3aII0TO ¢ Hesl ce OOCIy)XBaJld MaKCHUMAallHO HYXKIHWTE Ha
MPAKTHKATa ¥ TPAXKIAHCKUSL 000POT, TS MOJTydYniIa IMHUPOKO pa3lpocTpaHe-
HHUe. Upe3 Hes ce CTUTHAJIO JI0 CHIIECTBEHA NMPOMsSHA B pa3OMpaHEeTo 3a
dopmanu3mMa Ha JOTOBOPUTE. [[pesHusim pumcku naxkm, npeocmasniasauy
APOCMO Cbeldcysane Ha goaume Oe3 0a U3UCKEA 8bHUIHA NPos6HA hopma,
NONYUUL NpU3Hanue 00 CMeneH, ye 0a ce NPUpPasHu ¢ Oeticmeuemo Ha
dopmannume coenxu. Kakto popmannure moroBopu, Taka u HedopMmal-
HHUTE MaKTOBE HE CaMO MOXKEJIH Ja Ch3JaBaT 3aJbJDKCHUS, HO U Jla Ce
TOJI3BAT C IThJIHA 3AIUTA Ype3 PaBO HA MCK 3a M3IbiHeHHe . ToBa GHIIO
paKIaHETO Ha HOBOTO pa30HMpaHe 3a IOTOBOP, OCBOOOIEHO OT OrpaHHyYe-
HUSTa U QopMalii3Ma Ha CTapOTO MPaBO, OT MPEIUIMTAHETO Ha (opMa H
ChIbpXKAHHE W M3AMTrallo Ha MpeJeH MIaH cBoOOAaTa Ha BOJSATA HA CTpa-
HUTE U TO TakKa, 4e TS Hail-moOpe Ja ChOTBETCTBAa HA TEXHUTE KOHKPETHH
HYKIM 1 HHTepecH 0e3 J1a 3aBUCH OT M3UCKBAaHUATA Ha (hopMan3Ma.

4. ®opMaau3MbT B CbBPEMEHHOTO NPaBO

B cpBpeMenHOTO mpaBo (opMarta ¥ ChABPIKAHUETO HA €UH JOTOBOP
ca sicHO otaeneHu. [IpocneasBaHeTo Ha UCTOPUUECKOTO pa3BUTHE Ha (HOp-
Majn3Ma B MPAaBOTO 00ayve MOKa3Ba, 4Ye TOM HE CaMO € CBbpP3aH C pa3BUTHE-

' PeBOMIONHOHHOTO 3HAYCHHE HA TA3H HIES MOXKE Ja CE POCTIE/N BbB (PPEHCKOTO 3aKOHOA-
TesicTBO. [ToCOUSHMST MPUHIMIT HAMEPUII OTpaXKEHHE B peniia TEKCTOBE Ha T.Hap. Hamole-
OHOB Koziekc (DpeHCKHs IpakAaHCKU KOIEKC KaTo IbpBaTa ChBpEeMEHHA KoOuduKauus Ha
IPaXKIAHCKO IMPABO) M JOPU OWJI JOPA3BUT B CMHCHI, Y€ MPOCTOTO CHITIACHE HA CTPaHHTE,
BB3IPHETO KATO ,,IIAKT” (CHITIAILICHHE) e 00CMAMbYHO He CAMO 0a Nopoou eOHO NPA8OOMHO-
wieHue, HO 00puU 0d NPeOCMAGIABA U USHBIHEHUe No He2o 8 onpedereHu cayyau (w1938,
1. 1138 u wn. 1583 Code Civil des Frangais). Upe3 GhpeHCKOTO MpaBo Ta3u Uies MPEMUHAIA B
CBBpPEMEHHOTO Obarapcko npaso. Cropex wi.§, an.1 331 10oroBophT, CXBaHAT UMEHHO KaToO
ChITIALICHHE MEXIy JBe WM IOBeYe JIMLA Ch3/aBa, IPOMEHS WM IPEeKpaTsIBa MPaBOOTHO-
IIEHUsT MKy cTpanute. A, w24, an.l 33]] periamenTupany T.Hap. OOJUIalMOHHO BEIeH
e(eKT Ha IOTOBOPHTE, MPEABHIKIA, Ye IIPU JOTOBOPH 3a MPEXBHPISIHE Ha COOCTBEHOCT U 32
yupesiBaHe WM NPEXBBbPIISHE HA JIPYTd BEIIHW MpaBa BbPXY OINpeJelieHa Bell, NPEeXBbpIIs-
HETO WJIM YYpeAsBaHEeTO HAcTHIIBAa IO CHJIaTa Ha CaMus JHOTOBOP KaTo ChIJlalleHHWe Oe3 na e
HEoOXOOMMO J1a ce MpeiaBa BELITa WM Ja Ce M3BBPIIBAT IPYTH NMPaBHH WIH (HAKTHYECKH
JIeICTBHS.

104



IOpuauyeckn coopunk — 2014 HIOH

TO HAa ChABPKAHUETO HA MOHSTHETO 3a JOrOBOP, HO MMa M CBHUIECTBEHO
3HAYEHHUE 3a OINpEACIIIHE Ha TOBA ChAbpKaHeTo. ChbBpEMEHHOTO pa3Oupa-
HE 32 CBIIHOCTTA Ha JIOTOBOPA € PE3yJITaT OT BEKOBEH CONBCHK MEXKIy ABa
NPUHLUIA — PUHIMIA Ha (opMaIn3Ma U IPUHIUIA Ha UHIUBUAYyall3Ma.
[IpomeHuTe B CHIBPKAHUETO HA TE3M JBAa MPUHIMIA U ChOTHOLIEHUETO
MEXAY TSIX ca OMPEIEIsUIA U ChAbPKAHUETO, KOETO CE Bjara B IMOHSATUETO
,»JJOTOBOP” ¥ B TO3W CMHCHII TOU € TAXHA PYHKITHSI.

JHemHoTo pa3dbupaHe 3a JOrOBOP MO CMHCHJIA HA JIETATHOTO OIpeie-
nenue Ha 4.8, an.1 33/] uma 3a mbpBONpUYNHA OHOBA He(hOPMATHO, KOH-
CEHCYaJTHO JOMBJIHUTEIHO ChIJIAIICHUE MEXKIY CTPaHHUTE, HAapeueHo pacta
adiecta, K0O€TO M3BBPBIBA IBJIBI BT HA OCMUCISHE, JOKATO CE IOCTUTHE
JI0 UJIesiTa 3a HAII'BJIHO CAMOCTOATEIHO, HE(OPMAIIHO ChIVIALLICHHUE, U3IISIIO
MPUPABHEHO MO IEHCTBUE U MOCIEIUIN HAa (POpMATHUTE TOTOBOPH HA KBU-
PUTCKOTO MPaBO, KOETO BBIPEKH JHUICaTa HAa ThPXKECTBEHA, CTpora ¢opma
MOJK€ BaJIHMIHO, CAaMO IO BT HA CBOOOIHUS KOHCEHCYC, /1a Ch3/1aBa, Mpo-
MEHS U MPEeKpaTsBa MPaBOOTHOIIECHUS MEX1y CyOeKTUTE KaTo Ce MOJ3Ba C
IbJIHA 3aIIUTa 1Moj ¢opMaTa Ha MCK 3a U3IIbJIHEeHHEe. BuaHo ot ropemnoco-
YEHOTO JIETaJTHO OIpEACNIeHHnEe 3a JOTrO0BOp, (PopManu3MbT M300II0 HE €
KPUTEPHIL IPU HETOBOTO OIIPEJIEISHE.

JlHec chABpIKaHUETO Ha JOTOBOpA HE ce Ompezens oT HeroBaTa (op-
Ma HUTO € 3aBHCHMO OT Hesl, a C€ ONpelens OT ChbIJacyBaHAaTa BOJS Ha
CTpaHWUTE, M3pa3eHa B CHOTBETCTBHE C MPHUHIMIA HA WHIUBUIYaTH3MA.
PazbupaneTo 3a TO3M MPUHIMII HAMUpPA NPOSBICHWE B T.HAp. ,,TEOPHS 3a
cBobomaTa Ha nmorosapsine”. Cropen wi.9 33]1 crpanuTe Morat cBOOOIHO
J1a OTIPEAEIIAT ChAbPAKAHUETO HA JOTOBOPA, JOKOJIKOTO TO HE IPOTHUBOPEUH
Ha TIOBEJIUTEITHM HOPMU Ha 3aKOHA M Ha Jo0puTe HpaBu. J[okaro B MuHa-
JI0OTO MHANBUAYATU3MBT € OWJI OrpaHMYaBaH UMEHHO 4pe3 ¢hopManu3Ma Ha
C/IEJIKUTE, 3a J1a HE C€ CTUTHE JI0 ITbJIHA aHAPXUS U HEBB3MOYKHOCT 3a PEry-
Janys Ha IPaBOOTHOIIECHUATA, THEC OTPAHUYUTENH ca APYTU — NOBEJIUTEN-
HUTE HOPMH Ha 3aKOHa U 00IecTBeHUs: Mopai. PopMalu3MbT HE CaMO € OT-
CTBITWJI CBOETO MSCTO M 3HAYEHHE B TOBA OTHOIIEHHWE, HO JOPHU OrpaHHye-
HUETO Ha cBOOO/IaTa Ha JIOTOBapsiHE oOXBaIla U GopmanusMa ¢ orien Gop-
MaTa Ha JoroBopute. Bb3 ocHOBa Ha BojaeNIMs NPUHLUI HA UHIUBUTY JTU3-
Ma, CTpaHUTE UMAaT cBOOOATa /1a JOrOBapsT TaKOBa ChIbp)KAHUE U TaKaBa
¢dbopma Ha TOTOBOPHUTE, KAKBATO MOXKEINAST, CTUTA TE€ JIa HE IPOTHBOPEYAT Ha
3aKOHa M Ha 00puTe HpaBH. ToBa SICHO MMOKa3Ba, e MPUOPUTET UMa UHANUBU-
ITyanusMma, a GopMaIu3MbT Ha IOTOBOPUTE € OTCTHITMII Ha 3a/IH IJIaH 0e3 1a
¥Ma OTHOIIEHUE KbM ONPENEISIHE Ha ChABPKAHUETO Ha IOTOBOPUTE.

Pa30upa ce, ToBa He 03HauyaBa, 4e GOPMANU3MBT € U3LI0 OTPEUEH U
3abpaBeH. B mpaBHaTa perynanus HUKOra HE € UMajo MbJIHO U 0e3CIOpPHO
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TBPXKECTBO HA EAWHHS MPUHIMN HAJ Apyrus. VICTOPHUUECKOTO pa3BUTHE
MOKa3Ba, Y€ B PA3IMYHUTE EMOXU MPH CHOTBETHUTE COIMATHO TICHXOJIOTH-
YECKH, IKOHOMUYECKU M APYTH OOCKTHBHH MPEANOCTABKH, ABATa MPUHITU-
ra HEMPEKbCHATO C€ HaMUpaT B €HO JUHAMUYHO CHOTHOIIICHHUE C HaYaJICH
NPUOPUTET Ha hopMaTHu3Ma, KOUTO THEC € 3aMEHEH C IPUOPUTET Ha MH]IU-
BUJyanan3Ma, 03 TOBa M3ILUIO J]a eIMMUHUPA KOWTO U Ja € OT TsaX. Makap
U C MOJYMHEHA POJisl, JHEC (GOPMATU3MBT CHIO CHINECTBYBA Upe3 T.Hap.
,»(HOpMalTH! TOTOBOPH™, KOUTO Ca M3KJIIOYEHHE OT TOCIOJCTBAINATA HeS
3a He(hopMaHHsI XapakTep Ha JOTOBOPHUTE U YMETO CHIIECTBYBAaHE € 00ycC-
JIOBEHO OT MPUHIIUIIA 32 IIPaBHATA CUTYPHOCT.

Ho, He camo0 HEroBOTO 3HaUEHUE U POJIS Ca TPOMEHECHH, a U ChIIbpPIKa-
HUE, KOETO C€ Bllara B MOHATHETO. Jlokaro mpu npeBHUS (HOpMATU3BM
dbopmara Ha J0OroBopa € OWiIa M ChIbPKAHUETO Ha CHIIHS, THEC KAKBO €
MSCTOTO Ha (popMarta Mpu TOCIOJCTBAIIOTO pa3dupane 3a HEPOPMAIHHTE,
KOHCEHCYaJIHU ChIjamieHus? 3a uenta TpsOBa SICHO Ja pa3rpaHU4YuM JBeE
MOHATHS — opMara B MHUPOK CMHUCHI U popmaTa B TeceH cMuCHI. KoH-
CEHCYaJIHOCTTa Ha MOJIEPHUS JAOTOBOp MpeJrnoara mo HeoOXouMOCT Ha-
JUYMEe Ha BOJIC M3SBICHHS OT CTpaHUTE. BoiewssBieHHeTo € HeoOXo.u-
MOCT, Ype3 KOSITO BCSKA OT CTPAHUTE OOCKTHBHPA M BHHIITHO CETHBHO W3-
passiBa CBOSITA BOJIS, CXBaHATa KAaTO CH3HATCIIHW M aKTUBHH BBHTPCIIHHU,
MICUXOJIOTUYECKHA TPEKUBSIBAHUS OTHOCHO CBHIBPKAHUETO Ha TIpaBHATA
BpPB3Ka U MOCIEAUIHUTE OT Hesl. T.e. BOJICU3SBICHUETO 10 HEOOXOUMOCT €
BBHIIHO MPOSIBJIICHUE HA €HO CH3HATEIHO TICHXUYECKO CHhCTOSHHE U TIpe-
kuBsiBaHe. Ho, 3a 1a ©Ma TakoBa BBHIIHO MPOSIBIICHUE, TOBA IO HEOOXOIH-
MOCT M3UCKBA M HAKaKBa BBHHIIHO CETHBHA ()OpMa Ha U3pa3sBaHE.

Ta3u BBHIIHO ceTMBHA (hopMa Ha M3pa3siBaHE € UMEHHO (opmara Ha
BOJIC M3SIBJICHUSATA B IIMPOK CMHCHI. 3aToBa HsAMa JOroBop 0e3 (opma,
CXBaHaTa B IIMPOK CMUCHI. Ta3u popma obaye, Moxke 1a ce u3bupa cBO-
00MHO OT CTpaHHUTE B3 OCHOBA Ha TEOPHSTA 32 aBTOHOMHMSI Ha BOJATA, OT
KOSITO C€ M3BJMYa W MPUHIIMIA 3a cBOOOAaTa Ha jJoroapsie. Jlopu He e
HeoOXoauMo ¢opMaTa Ha HACPEIIHHUTE BOJICU3SBICHUE Jla € eqHaKBa. To-
raBa JJOTOBOPBT IaK IIe uma ,,(popma”, HO Ts 1Ie ObJIe CMECEHA, KaTO TOBA
M300110 HE IO JUIIaBa OT KEJIAHOTO OT CTPAHHUTE U MPEABUACHOTO OT 3a-
KOHa BAJIMIHO MpaBHO JeicTBUe. EqHaTa cTpaHa Moxe 1a 0OCKTHUBHpA BO-
JICU3SIBJICHUETO CH, NIPEJCTABIISBAIIO MPEUIOKCHUE H3PUIHO — B IMMCMEHA
M yctHa opma, a IpyraTa cTpaHa, ajpecaT Ha TPeJIOKEHUETO MOXKE Ja
00eKTHBHpa CBOETO BOJICU3SABICHHUE, MPEACTABIABAIIO IPHEMaHE 4Ype3
KOHKJIYJICHTHH JI€VCTBUS.

KoHcencyamHocTTa Ha J0roBOpUTE 00aye, M3UCKBA U OINE HEMIO OT
tazu popma. Camo obruyanemo Ha oje U3AGIEHUAMA 8 HAKAKEA GbHULHO
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CemusHa U pasno3Hasaema Gopma He e 00CMAamv4yHoO, 3a 04 umame 0o-
2osop. Koncencyannocmma uzuckea mesu 6oe u3sieleHus He camo 0a ce
obekmusupam, HO U 0d ce ,,pasmeHsam’ mexcoy cmpanume, maxka e 6CsKd
om msx 0a UMa 8b3MOJICHOCH 0a Y3Hde, ONO3HAe U OMpasu GOJSIMA Hd
Konmpaxenma. J1o Ta3u pa3MsiHa, 0OCKTUBUPAHUTE BOJIC U3SBJICHUS CH OC-
TaBaT CaMO HaMEpEHUs, M3pa3siBallld >KeJIaHWe Ha CTPaHUTE, HO CaMoO B
TAXHATa CYOCKTHBHA CAaMOCTOSITETHOCT O€3 Jia IOBEIAT JI0 CKIIOYCH JIOTo-
BOp. B cTapoTro KBHPHUTCKO IMpaBo, TO3W MPOOJEM HE € ChIISCTBYBAT —
dbopmara e 3amMecTBalia HE CaMO ChIbP)KaHUETO, HO M CAMOTO M3pa3sBaHe U
pa3MsiHa Ha BOJICH3SIBJICHUATA U TO C BBHHIITHO MPUIAJACH UM cMHCHI. [1om
CTpaHUTE y4acTBaT B CIECHUYHO IPAMATUYHHUSA ,,CTIEKTAKBI , TO C€ TPEe3y-
MUpa, Y€ He caMO ca U3pa3wiii HeoOXouMara U IpeIucana BoJisl, HO ca s
W pa3sMEHWIW, y3Hamu W orpaswid. CreaoBarenHo, oHewHama Gopma
UBUCKBA He CAMO 0d e 200HO 6bHUIHO CEMUBHO CPeOCmE0 3a U3PA3A8aHe,
HO U 3a NPEeHACsIHe HA SLMPEUHAMA 8015 HA CMPAanume 00 MeXHUume KoH-
mpaxewmu, maxka 4e nocieOHume 0d umam O0OEeKMUBHAMA Bb3IMONCHOCH
oa s ompazsam u 6b3npueMaml7. ToBa MOXe aa cTaHe U3PUYHO (Ype3 YCTCH

' B to3u cMuCHI, He MOKe 1a ce Bh3mpueMe pemenne Ne 485 or 09.06.2010 roamua mo
rp.a Ne1451/2009 roguna o onuc Ha BKC, III T'O, 3acsraimo BeIpoca 3a CKIIFOYBAHETO Ha
JIOTOBOPHTE C OrJie/l 3aKOHOBUTE pasmopendu Ha wi.13 u un.14 33/1. Cnopen ToBa perieHue,
aKo IPH M3UCKBaHA OT 3aKOHA nucMeHa (hopma, CTpaHaTa, Ha KOATO € MPEACTaBeH MIpeABapH-
TEJIHO MOJIIHMCAH OT JpyTaTa CTpaHa MIPOEKTOLOTOBOP, MOJIOKH HA CBOM PEA MOJIHCA CH BBp-
XY HEro, TO JIOTOBOPBT CE€ CUMTA 32 CKIIIOYEH B TO3U MOMEHT. CmpaHnama, noiojicuia nocieo-
HA €605 NOONUC, He U3BLPUIBA NPAGHO Oelicmele, Koemo 0a ce Hydlcode Om HACPEuHo npue-
MaHe uny Om HApoyHoO CvLobWasane, 3a 0a ce Cuuma 002080pvM 8 CULd, IPABUIOTO HA wI. 14
an.l 33/ e HEempMIIOKKUMO TIPH H3CIEABAHE HAa BBIIPOCA MMa JIK B TO3M CIydail MMOCTUTHATO
ChIiacue Mo cMUChIa Ha wi. 26 an.2 ot 33/1. [Ipu Beue nmoamucan oT CTpaHUTE JOTOBOP, Ipa-
BUIOTO Ha wi. 13 an.3 ot 33/ cbII0 HE HaMUpa NPUIOXKHO noJe. IIpu Hanu4KMe Ha IOCTUTHA-
TO B ChOTBETHATa (popMa ChITIacHe Upe3 ToJIaraHe Ha IIOAINC BhPXY JI0T0BOpa, HE ¢e MOCTaBs
Ha [OCJie/[Balla NpeeHKa BBIIPOCHT 3a MPeATIoKeHNe, KOTO I'yOu cuaTa CH, Thi KaTo Ipas-
HaTa 00BBP3aHOCT MEX/ly CTPAHUTE Beue € MPOU3TEKIIa.

Tosa Bmxnane Ha BKC 6u Morno na ce criomenun, ako popmara Ha JOTOBOpa Ce BB3IPHEMa OT
reanie Ha opmani3mMa B KBUPUTCKOTO IIpaBo. TaM ¢opmara He caMo € WAEHTHYHA ChC Ch-
JIbP’KAHUETO, HO OT INIEAMIIE Ha CBOSITA CTPOTOCT M THPXKECTBEHO JIpaMaTHYHATa CLIEHUYHOCT
ce U3UCK6Aa U npeononaza RPUCHLCMEEHOCH U HA cmpanume u Ha opyeume yyacmuuyu. He-
NPUCHCTBEHO CKIIOYBaHE Ha ()OpPMaJIHHU JOTOBOPH IO KBUPHUTCKOTO MPaBo € u3kiIovyeHo. Ho,
C OrJie[ Ha JHEMIHOTO pa3dmpaHe 3a GpopMaian3bpM U 3a popMalieH JoroBop, opMaTa e camo
OTIpeJieNieH OT 3aKOHa a0CTPaKTeH HAYMH 3a OOCKTHBUpPAHE M NPEHACSHE Ha BOJICH3IIUSHUATA
Ha cTpaHuTe. ToBa, 4e eIuH 0roBOp € GopMmalieH, ChbBCEM HE 03HAayaBa, ye TOM He MOXe Ja
Ce CKJIIOUH HenpucbCmeeHo, CTUra BCsKa OT CTPaHMTE Ja € CIa3uia U3UCKyemara OT 3aKOHa
(opma OTHOCHO cBOeTO BojenssBieHue. Ho, kakBaTo U ja e mpeamncaHaTa oT 3akoHa Gopma,
TS W B IIHPOK, M B TECEH CMHUCHJI BHHArW CE MOJUYMHSIBA HA M3MCKBAHMATA a OOEKTHBA
BBHIIIHO W Ja IPEeHacs BBTPEIIHATA BOJS HA CTpaHUTE. Ta3u CBHIIHOCT HE CE€ MPOMEHS HHUTO
IIpY IHCMeHaTta GopMa, HATO NpU NMHCMEHaTa ¢ HOTapuallHa 3aBepKa, HUTO JOpH NpH Hai-
cTporara HoTapuaiHa (opma. AKO €ITHO BOJIEU3SBIEHUE, HE3aBUCHMO OT (hopMaTa CH, Camo
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1
MM [IMCMEH HAYMH Ha OOEKTHBUPAHE M MPEHACSHE) HMIIM MBITYAIABO
(obGexTHBHpaHE U MPEHACSHE Ype3 KOHKIYIeHTHU naerictBust). [Ipu nedop-
MaJTHUTE JOrOBOPH, M300pBT Ha hopMaTa € M3LISIO IIPEAOCTaBEH Ha CTPaHUTE.

BBHITHO OOEKTHBHpA €JHO BOJICH3SBICHHE 0O€3 /1a ro IpeHacs J0 HacpellHaTa CTpaHa, Taka
4e MocieHaTa 1a MOXKe J1a TO BB3IIPHEME U OTPa3H, TO JIUIICBA 3HAHKE 332 KOHCEHCYC, HAMa U
KOHCEHCYC, a CIeJOBAaTeIHO HAMa U CKIroYeH norosop. @opmara cama o cebe cu He MOXKe
nma geporupa 414, an.1 331, ako oT Apyrure oOCTOATENCTBAa HE CIEIBa, Y€ JOTOBOPHT CE
CKJIFOYBA MPUCHCTBEHO. [Ipucvcmeenocmma, He3a8ucUMo om gopmama, obesneuasa UMeHHoO
He3a0a6HOMO NpeHAcaHe U Bb3NpUeMd HA 8bHUWHO 00eKMuUsUpanomo eoneussgieHue. Tazn
MIPUCHCTBEHOCT KaTo 0OCTOSTEICTBO, 00aye He 3aBHUCH U HE Ce orpeess oT (opMara u He oc-
BOOOXKIaBa CTPaHUTE OT HEOOXOAMMOCTTA HE caMo J1a 00EKTHBUPAT, HO U J1a IPeHecaT BOJIA-
Ta CH IO CBOMTE KOHTPAXCHTH, TaKa Y€ Jla ca M3IIBJIHEHN YCIOBUATA HA Wi.8, an.l BBB Bp. C
w1.13 mwwr.14, an.1 33/1.

Ot apyra ctpaHa, pascexaeHusTa Ha BKC B cioygast onpenenst ¢opmara Kato HEemo mnojoo-
HO Ha ycJIoBHUe 1o cMuchia Ha wi.25, an.1 33/]. Ho, Thii kaTo cTtaBa xymMa 3a popMalieH J1oro-
BOP, TYK hopmama e cvujecmeen enemenm, a He CIyyaen, 3a 0a uMa Xapakmep na yciogue no
emucwvaa Ha yin.25, an.l 33/]. TlocTUTHATOTO Tpeayu TOBa He(pOPMAITHO CHIVIANNICHUE HA CTpa-
HUTE MO CMUCHJA Ha 4Wi.26, an.2 33]] He mopa)kaa HUKAKBO JAEWCTBUE, @ TO B TO3H CU BUJ €
HUIIOXHO 32 3aKOHA CIPSIMO JKeJTaHaTa OT TAX chenka. dopmara, MOCTUTHATA B MOCIIEICTBUE
HE € YCJIOBHE, KOETO Jla BAIMANPA TOBa He(hOPMAITHO ChITIACHE IIPH yCIOBHATA Ha Wi.25, an.2
33/1, 3a110T0 TOBa 0O3HaYaBa JIOTOBOPHT Ja CE CUMTA 3a CKIIOYEH ¢ 00paTHa Chila, KOETO BIIU-
3a B SIBHO MPOTHBOpPEUHE ¢ HOpMaTa Ha wi.26, an.2 33][. O0nmyaHeTo Ha BOJIC U3SIBICHUITA
Ha CTpaHMTE BIOCIEACTBHE B M3UCKyeMmara OT 3aKoHa ¢opma, He e cObJBaHE Ha YCIIOBHE,
KOETO ce Hacyarsa kato eneMeHT oT @C KbpM Bede NMOCTUTHATOTO HE(HOPMATHO ChITIACHE, a
IO CBOSITA CBHIHOCT € CAMUST JOTOBOP, KOMTO ce cumTa 3a CKIII0YEH e/Ba B To31 MoMeHT. Ho,
ClIel KaTo JIOTOBOPHT CE CUHMTA 3a CKIIOYEH €/1Ba M CaMO KOraTo CTpaHHTE ca OOJIEKIIH BOJie
M3SBJICHUSTA CH B M3MCKyeMaTa OT 3aKoHa (hopMma, TO Clie/iBa, Y€ HE MOXKE Jla Ce JIeporupa
HUTO Wi.13, HuTo Wwi.14 33]] mpu Ta3m mpomenypa Mo CKIOYBaHE. BeskakBu HeQoOpMaTHH
CBIVIAIIEHNS MPEIH TOBA Ca MPABHO MPEJIEBAHTHU 110 OTHOIICHHE Ha JKEJIaHaTa MpaBHa ClIel-
Ka ¥ Te€ MOrarT Jla UIMaT HAKAaKBO 3HAYEHUE caMO MPU KOHBEPCHsI, HO TOBA BEUe MpeJonara He
chlara, a pyra cliejika, rmojomarania CKJIrUYBaHEeTO Ha OCHOBHATA. 3a MOJIeJ Ha PeXHUMa I10
wi.13 u cnenamure ot 33/] € MOCIyKUIIa NPAKMUKAmMa ¢ pasmsaHa Ha nucma Kato BCSIKO OT
TSX, ChABPIKAIIO NPEATI0KEHIE WIN TIPpHEeMaHe, 00EKTUBHPA B 0OUKHOBEHA NUCMeHA hopma
TE€3U BOJIE U3SIBJICHUS Ha JIOTOBApAIINTE CTPAaHHU M BBIIPEKH JIMIICATa HA NPUCHCTBEHOCT MPU
TO3M HAYMH Ha CKJIIOYBaHE Ha JIOrOBOpa, OOMKHOBEHATa MHCMEHa (JopMa ce CUMTa 3a Clla3eHa,
HO 0e3 J1a ce Aeporupar u3ucKkBaHusTa Ha wi. 14, an.1 33/

'® B rpaxmaHCKOTO MpaBO MBIYAHHETO HE Ce MPHEMA 33 MBIYAIHBO M3DA3sSBAHE HA BOIISL
MpbIuaHHETO IO CBOSITA CHITHOCT € JIMICA Ha BOJIEH3SIBICHUE, a HE Jumca Ha Boist. Ho, cien
KaTo HsAMa BOJICU3SBIICHUE, TOBA O3HAYaBa, 4e JIUIICBA FOJAHO CPEJICTBO 3a BHHIIHO OOEKTHBH-
paHe M TpeHacsiHe Ha BBTPEIIHNUTE aKTHBHU, Chb3HATEIHU IICUXUYHU MPEKHUBSBAHUS U Kejla-
HUSI HA CTpaHaTa. A TOBa HE MO3BOJISBA JIa CE€ MOCTUTHE KOHCEHCYC, KOETO € MPEANOCTaBKa 3a
CKJIIOYEH JJOroBOp. Tas3u ChIIHOCT HA MBIYaHHUETO CE 3ara3Ba M B ThPTOBCKO MPAaBHUTE OTHO-
IIEHUsI, HO 3aKOHOJATENST, BOACH OT MParMaTHYHH MOJOYAW C OTJIE] LEJINUTE U MHTEPECHTE
Ha THPrOBCKHSA 000POT IO H3KJIIOYEHHE B HAKOM CIIydad IIPUpPaBHSABA MBIYAHUETO HA IpHe-
Mmane. Ho, Thif KaTo U TYK CBHIIIHOCTTa Ha MBJIYaHUETO € JINIICA Ha BOJICU3SBICHHE, KOETO HE
TI03BOJISIBA /1A CE PAa3KpHe ChC CUTYPHOCT JACHCTBHUTENIHATA BHTPEIIHA BOJISL, TOBA IPHPaBHSIBA-
He He € HeoTMeHnMo. Hampumep, criopen w292, an.1 T3, mpeanoxeHHeTo 10 ThProBell, C
KOTOTO MPEJIOKHUTEINAT € B TPaifHU THPTOBCKH OTHOLICHUS, C€ CMATA 3a NPHETO, aKo He ObJe
BE€JIHara OTXBBPJIEHO.
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dopmara B TeC€H CMHCHJ, OT TJIEAMIIE Ha IHEHIHUA (opMamu3bMm,
CJIe/IBa Jia € OTHECE caMO KbM T.Hap. ,,(0opMaiHu JOroBOpH . MHOTO Uec-
TO MOHATHETO ,,(popmMa” ce U3MOI3Ba UMEHHO B TO3H CMHUCHII, 3a 1a 0003Ha-
4H, 4e afeHusarT qoroop e popmanen. Ho, popmarnen noroop He o3Haua-
Ba, Y€ TOBA € JIOTOBOP, KOWTO MMa Gopma, a 4e 3aKOHBT U3UCKBA 3a BAJIH/I-
HOTO MY CKJIFOYBAaHE U TPABHO JICHCTBHUE, BOJIC MU3SBICHUATA HA CTPAHUTE
Jla ce 0OOEKTUBHPAT W MIPEHEcaT B OINPEIeIieH, 001 32 CTPAHUTE a0CTPAKTEH
HAYMH KaTO TO3M HAUMH € U3PUYHO nocoyeH. B TO3W CMHCHI, OT TJeAULIe
Ha (opmanu3Ma, THEC BCEKH JOrOBOp € HedopMaieH, OCBEH aKo IO H3-
KIIIOYCHHE 3aKOHBT HE IMPEJBIKAA HIKakBa ocoOeHa (opMa 3a HErOBOTO
CKJIFOYBaHE W BaIMAHOCT. Ho, OT TOBa cienBa, 4ye BCHYKO Ka3aHOTO 3a
CBIIHOCTTA Ha (popMa B HIMPOK CMHUCHII C€ Mpujara U OTHOCHO ¢opmata B
TECEH CMUCHIL.

PasnuyHata CHIIHOCT W CHABPKAHUE HA JMHEMIHHUA (OpMamu3bM Ha
JIOTOBOPHTE CE OTPEACIS M OT PA3IMIHHUTE MPEANIOCTaBKU, KOUTO 00yciia-
BAT HEOOXOAMMOCTTa OT (hOPMAJTHU JOTOBOPH. 3a pa3jiMKa OT COIMAITHO
MICUXOJIOTUYECKUSI KOHCEPBATU3bM Ha JIPEeBHOTO MPaBO, KOWTO CTOMU B OC-
HOBaTa HA TOTaBaIIHUS (OPMATU3BM, JHEC TPEATIOCTABKUTE Ca H3IUIO
NparMaTHYHU ¥ OCBOOOJICHHU OT TO3U KOHCEPBATU3BM.

Enna ot npeamnocraBkuTe € HEOOXOJUMOCTTA /1a ce pa3jinyaBaT T.Hap.
MOJTOTBUTEIIHA aKTOBE OT JACWCTBUTEIHO W3BBpIIEHATA NMpPaBHA CIENKA.
EnuH nmucMeH TOKyMEeHT, OT TJICAMINE Ha HETOBOTO ChIBP)KaHUE U OOCKTH-
BHUpAHU BOJIC U3SBJICHUS, MHOTO MO-SICHO M 0€3CIOpHO OM Jajl OTTOBOP HA
BBIPOCA JIalk TOBA Ca BOJIE WU3SIBJIICHUS MO CKIIOYBAHE Ha JOTOBOP WIIH €
camo JeiicTBHE OT MpeJ JOTOBOPHUTE OTHOIICHUS, Oe3 obaue Bce oIie Ja
Ce € CTUTHAJIO JIO CKIItoYBaHe. He camo OT mpoliecyanHo mpaBHA TIIeqHA
TOYKA C OTJIe]l Ha JOKAa3BAaHETO, HO U OT IJICUINE HA MAaTCPUAITHOTO MIPABO,
BOJICU3SIBIIEHUE, 00JI€UeHO B MUCMeHa ¢opma OM Aano BB3MOKHOCT CIIO-
pen uznckBanusTa Ha 4i.20 33/ n1a ce 1O0CTUTHE MIPU THIKYBAHE 10 JEHCT-
BUTEJIHATA O0Ia BOJII HA CTPAHHUTE C HAMaJsBaHE HA BB3MOXKHOCTTA 3a
IPEIIKH B TOBA OTHOIICHHE.

Ha BTOpO MscTO, popmara uma 3a 1€ J1a 3aCTaBH CTPAHUTE, CKIIIOY-
Ballly 1aJieH JOrOBOP, Ja OOMUCIAT MO-IBJIT0 U BCECTPAHHO ChIBPIKAHETO
Ha CJIeJIKaTa, HeWHUTE YCJIOBUS W MOCIEAUIIM U Taka Ja ce Mpeanassir oT
HEeXellaHO MPUOBP3aHO CKIFOYBAHE, KOTaTO HE BCUYKO MM € OWiIo jocra-
THYHO SICHO WJIM MOTPEIHO Ca CYUTAJIH, Ye UM € SICHO.

Ha Ttpeto mscto, BbIpeKu ve, JHeC opmara HAMa OHOBA 3HAYCHHE 32
OIpeNeNsiHe Ha ISUIOCTHOTO ChABPIKaHUE Ha JOTOBOpPA, HATMYUETO U BCe
[aK BOJYU Ype3 YCTAaHOBSIBAHE Ha MPAKTHKA U MPU ChbBPEMEHHUS COLUAIIHO
MICUXOJIOTUYECKH KOHCEPBATU3bM JI0 HSIKAKBO THIM3HpPAHE W YHUPHUIHpA-
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HE HAa OCHOBHHTE €JIEMEHTHU OT ChIABPKAHUETO, KOETO J1aBa Bb3MOKHOCT 3a
M0-MAaCOBOTO BKJIFOUBAHE HA TE€3U JOTOBOPHU, KOETO ITbK € B UHTEPEC U 00-
CIIy’KBa HYKJIUTE Ha 000pOTa.

Ha 4etBBpTO MSICTO, HOpMAIN3MBT IpUIaBa MO-TOISIMA CUTYPHOCT Ha
npaBHUsi 0OMeH. JlHec npu penuia popmMaiHu J0roBopH, GopMara CbBCEM
HE € CTPOro ThP>KECTBEHA U C €JIEMEHTH Ha CIIEHUYHOCT U TeaTpaIHOCT, HO
3a CMETKa Ha TOBA € BbBEJIEH PEXHUM Ha IOCJe/Balll BIMCBAHUS Ha TE3U
CHIEJIKU ¥ Ha HAKOU BaXHH O0OCTOSITENICTBA, CBbP3aHU C TSIX U TEXHUS Mpe-
MET, KOUTO C€ OCBIIECTBABAT OT HAPOUHH JIbP)KABHU OPTaHH, a ChOTBETHU-
T€ perucTpu ca myosuyHu. Taka ce rapaHTupaT HE caMO MHTEPECUTE Ha
CTpaHUTE MO CIIEJKaTa, HO ¥ HAa BCUYKU TPETH JOOPOCHBECTHH JIUIIA.

C ornen Ha Te3u MPEANOCTABKHU, THEIIHUAT (OpMaTIU3bM HE M3HUCKBA
npu (GopMamTHUTE TOTOBOPH JAa CE€ M3pUYAT OMpeAeNieHH 0COOeHU H3pasi,
QyMd Wi (OpMYIIM OT CTPaHUTE, a Ce OrpaHUYaBa camo J1a MOCOYH Hauu-
Ha Ha u3passiBaHe Ha BoyATa. CTpaHUTE CBOOOTHO MOTAT J1a OMPEAEIIST Ch-
JTbPKAHUETO Ha Ta3u BOJIS Upe3 MOCOUYEHHs OT 3aKOHa CIocod Ha u3passi-
BaHe. 3aKOHBT, OT TJeAulIe Ha (hopMaIn3Ma, OCHOBHO C€ HHTEPECyBa caMo
OT HaJMYMETO HA M3pa3eHa BOJS OTHOCHO MUHUMATHO HEOOXOJIUMOTO Ch-
JIbpKaHUE Ha JTAZICHUsS] JOTOBOP, KOETO ce 00XBalla OT ChIIECTBEHUTE €lie-
MEHTH Ha ChIius . TOBa BCBHIIHOCT, € SIMHCTBEHHS OCTATBK OT (hopMa-
JU3Ma Ha APEBHOTO KBUPUTCKO MPaBO, HO TOM BCE MaK € OOILIECTBEHO OIl-
paBIaH OT TJIEAUINE HAa HEOOXOIMMOCTTa OT YHHU(HIMpaHE Ha TMpaBHATA
perynanus Ha OTHOIICHHUS OT JIaJicH BU.

II. ChoTHOmMEHNETO: GopMa Ha 10roBOpPa — (hOpMAaJieH 10TOBOP

EnuH oT cepro3HUTE BBIIPOCH, KOHNTO BCE OIIC HE € HAMEPHII JI0CTa-
THYHO YOCIUTEIIHO PEIICHHE € CBhP3aH C TOBA JIaJH BOJISATA HA CTPAHUTE
M0 €JIMH JOTOBOP MOXKE JIa TO MpeBbpHE BB (hopManeH. OTroBOpHT Ha TO-
31 BBIIPOC UMa YHCTO MPAKTHUECKO 3HAYCHHE OT IJIeIUIIE Ha MOCIeINIH-
Te, 0c0OO0EHO ako He Objae cnaszeHa Ta3u Qopma. Xuroresara mpesmnosiara
emH Hed)OPMAEH HOrOBOP . KATO CTPAHUTE MPHU CKIIOYBAHETO MY yroBa-
PAT M3pHUYHO, Y€ TOW TpsAOBa Ja ce CKIIIOYM B ompeneneHa (opma, 3a aa

' Pas6upa ce, aKo 10 BONATA HA CTPAHHTE HMa YTOBOPEHH M CITydailHH EIEMEHTH, T ChIIO CE
oOxBamar oT (opmara Ha cenKara, HO 3a 3aKOHa JOTOBOPHT O MOPOAMI CBOETO JACUCTBHE U
0e3 T4X, cTUTa 12 € clia3eHa opMara 3a ChIIECTBECHUTE EIIEMEHTH.

* Cniopen HSIKOM aBTOPH, JOPH U CHENKATA Aa ¢ (GOPMANHA, CTPAHUTE Bb3 OCHOBA HA JOTO-
BOpHATa aBTOHOMHS MOTaT Jia yroBopst apyra gopma. Ho, noroBopenara gopma tpsidBa 1a ¢
MO-TEeKKa OT MpeaBueHaTa B 3akoHa (Buxk ['epmxukoB O., Teproecku caenku, C., 2008 r.,
ctp.38). OcBeH ToBa, Taka yroBopeHata (hopma He TpsiOBa Jla HAKbPHSIBA 3aKOHA B CMUCHII, Ue
TS TPsIOBA J]a ChABbPIKA BCHUKHU CIIEMEHTH Ha Mpe/BUIcHATa B 3aKkoHA (hopMa, a HE Ja JePOTrH-
pa Hskon oT Tax (Bmwk Onpexnenenue Ne615/29.11.1999 r. no rp.a Ne336/99, BKC, IV I'O).
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uMa JelicTBue 3a TsAxX. Hampumep, mpu JOroBop 3a HaeM Ha HEIBUKHM
UMOT, CTPAHUTE YTOBapsT, Y€ TOW TPsOBaA /1a ce CKII0YM B MUCMEHA Gopma
C HOTapHaJIHa 3aBEPKa Ha TMOIITUCHUTE.

[IBpBUAT BBIPOC € ajau CTpaHUTE MO €UH JJOTOBOP MOTaT Jla yroBa-
pAT CHIIMA Aa Ce CKIIIoUM B ompeneneHa ¢opma. [IpaBHara Teopus e enu-
HOJIyIITHA OTHOCHO ITOJIOKMTENHNS OTTOBOpP Ha TO3M BIpoc’. Maxkap 1a
Ce M3THKBAT pPa3IMYHU aPTYMEHTH, MO CHINECTBO T€ Ce OazupaT BBPXY
MPUHIIMIINTE Ha aBTOHOMHUS Ha BOJsTA W CBOOOJaTa Ha JOTOBapsHE B
IpaXXAaHCKOTO mpaBo. JIeHCTBUTENHO, ¢ oriie ] pa3nopendara Ha wi.9 331,
€/IHa TaKaBa YTOBOPKa MEXIy CTpaHHUTE € aOCOIOTHO JIOMYyCTUMA, 3aI0TO
C Hesl He Ce HAKbPHSIBAT HUTO NOOpPHUTE HPaBH, HUTO TS MPOTHBOPEYH HA
MMIIEpaTUBHUTE HOPMU Ha 3aKkoHa. ETO 3amo, BWKIAaHETO, Y€ CTpaHHUTE
MoraT JAa yroBapar (opma Ha JoroBopa cienBa na ce moakpernu. Cren
KaTo CTPAaHUTE MCKAT BOJIC U3SBICHUATA UM J1a OBbaaT 00JIeYeHU B OIpeie-
neHa Gopma, HAMa HUKaKBa MpeyvKa 3a JOMyCTUMOCT U JEHCTBUTEITHOCT Ha
TakaBa yroBOpKa. YToBapsiHETO Ha (popma Ha JOroBOpa HE € MO-Pa3InIHO
OT YrOBapsiHETO HA €/IHO YCIOBHUE, OT KOETO 3aBUCH JCHCTBHETO MY .

Bropusr BeIpoc e mo-BaxkeH. Ciex KaTo € JOIMyCTHMO CTPaHHUTE Ja
yroBopsT (hopMa, B KOSATO Jla CKIFOYAT JOTOBOPA, TOBA MPEBPHINA JIH Ch-
IS BbB (popMmaseH TOTOBOP C BCUUKH MPOU3TUYAIIN OT TOBA MPaBHU IO-
cnequiu? [1o To3u BBIpOC, B MpaBHATA JIUTEpaTypa CTAHOBHUIIIATA CE pa3-
JCIISAT.

Cnopen Hskou aBTopI/I22 yroBapsiHeTo Ha opma 3a JEHCTBUTEITHOCT
NpeBpbIla A0roBopa BB (popmanen. Cien kaTo cTpaHUTe MoraT Ja odyc-
JIOBST TMPaBHOTO JICHCTBHE Ha €IWH JOTOBOP B 3aBHUCHMOCT OT CPOK HIIU
YCIIOBHE, T€ MOTAT J]a TIOCTaBsAT TOBA JICHCTBUE M B 3aBHCUMOCT OT CHOJIIO-
JaBaHETO Ha (OpPMAITHU U3HUCKBAHHS, KOUTO HE Ca MPEABUICHU B 3aKOHA.
dopmara Ha cAENIKaTa ce YCTAaHOBSIBA ChC 3aKOH WM C BOJICU3SIBICHUE HA
CTpaHUTe. 3aTOBa, KaKTO NMPHU YCTaHOBEHATa OT 3aKoHa (opma, Taka H
NpeIBUCHATA OT CTPaHUTE MOXe Ja Oble Gpopma 3a IESHCTBUTEITHOCT WIIH
dbopma 3a moKa3BaHe.

2l Bux TlaBnosa M., I'paxnancko mpao. O6mia yact., C., 2002, ctp.485; Tamxep B.,

I'paxxmancko nmpaBo Ha HPB. O6ma wact. dsar 1., C., 1973, ctp.215; Huxos JI., Kypc mo
I'paxxmancko mpaBo. O6muranumonHo npao. O6ma wact., C., 1943, crp.193; Ilnanmon M.,
O6ma Teopust Ha 3aaAbDKeHHUTa U oroBopute., C., 1919, c¢1p.381-382 u 'anes B., YueOHuk
o o011a Teopus Ha npasoto, C., 1990, ctp.201.

2 Bux Tamkep B., I'paxxnancko npaBo Ha HPb. O6ma wacr. Hdsan II., C., 1973, c1p.215;
Huxor JI., Kypc mo I'paxxmancko mpaBo. O6muranmonHo mpaBo. OOmia gact., C., 1943,
ctp.193.

111



IOpuauyeckn coopunk — 2014 HIOH

Hpyru aBTopI/I23 3aeMaT o0paTHOTO CTaHOBHIIE. TOBa, Ue CTpaHUTE ca
yropopuiiv (hopma 3a AeMCTBUTEIHOCT HE NMPEBPbILA JOroBOpa BbB (popma-
JIeH, 3al0TO MOAMKMCBAHETO My OT CTpPAaHUTE HAMa 3HAYCHHE Ha COJIaHel-
HOCT, @ CaMo € U3pa3 Ha OKOHYATEJIHO NPUCHEINHSABAHE HA CTpaHaTa, Kosi-
TO ro € noanucana. Karo apryment ce coun §154 I'epmanckusi rpaxian-
CKH 3aKOHHUK, CIIOpe]l KOMTO ako € OMJIO yTOBOPEHO, Y€ Bb3HAMEPSBAHUAT
JIOTOBOp 11le ObJie HOTApHAIHO YJOCTOBEpEH, IPpU ChbMHEHHE TOIl He ce
CUMTA 3a CKJIIOYEH, JIOKATO yJIOCTOBEPsIBAaHETO HE € mociueasano. Couar ce
apryMeHTH U OT OBArapckoTo npaBo — wi.26, an.2 33]] mocouBa KaTo oc-
HOBAHUE 32 HUIIOKHOCT CaMo JiurcaTa Ha ¢opMa, mpeanucaHa oT 3aKoHa,
T.€. CaMO OT HOpPMa, YCTaHOBEHA OT JIbp’KaBara, a HE OT YaCTHH JuIa. Yc-
TaHOBsIBaHETO Ha (hopma 3a Obaemo HOJ[ or cTpana Ha YacTHU JMIa HE
npeBpbina HepopmanHoro KO/ BB dopmanno. B To3u cnyuaii, Hecia3Ba-
HETO Ha yroBopeHaTa (opma 1ie goBeje 10 ToBa, ue FO/] Hsama na mopoau
MpaBHU TMOCJIEIUIIM, HO HE 3alll0TO HE € M3MbJIHEHA (popmaTa KaTo Mpu ef-
HO GopmainHo FO/I, a 3a110TO HE € U3IIBJIHEHO €/IHO MPEABAPUTEIHO IOETO
3abJIKCHHUE.

BunHo e, ue B TO3M crop ABETE CTpaHU MMAT OOIIO BMKIAHE camo 3a
€HO — aKO yroBopeHara (popma He ce cma3ud OT CTPAHUTE, TO JTOTOBOPHT
HsIMa J1a noponu aeiictBue. Ta3u nurnca Ha AeiicTBue, o0ade ce apryMeH-
TUpA MO pa3INyeH HAYUH, T.€. C PA3INYHU [IPABHHU apTyMEHTH.

AKo cTpaHuTe ca yropopuiu (hopma 3a JaZieH T0roBOp MEXIY TAX, Ha
IBPBO MACTO Bb3 ocHOBa Ha wi.20 33/] TpsOBa BBB BCEKM KOHKPETEH
cllydail 1a ce ThpCH TsXHaTa JeiicTBuTenHa oOuia Bons. T.e. TpsaOBa na ce
u3cie/lBa U YCTAaHOBU Jalli HAMEPEHHETO MM € Ja yCTaHOBAT (opma 3a
JEHCTBUTENHOCT, (hopma 3a noka3BaHe WU (opma 3a MPOTHUBOIOCTABIHE
Ha Tpetu Juna. ETo 3a1mo, B ropenocoyeHus mpuMep OTHOCHO JOTOBOpaA 3a
HAeM Ha HEJBIKUM MMOT € HEOOXOAMMO OT TJIeUIIe Ha JeHCTBUTEIHATA
BOJII HAa HaeMoJaTessl U HaeMaTells Jla e YCTaHOBU MO Oe3CIOpeH HaYHMH
Jlali yroBopeHaTa nmucMeHa (opma ¢ HOTapuallHa 3aBepKa € 3a JeiCTBU-
TEJIHOCT Ha JI0roBOpa WiM 1o cwiara Ha wi.237, ain.2 33]/] e camo 3a npo-
TUBOIOCTAaBSHETO My Ha IOCJeABall MpuoOperares Ha UMOTa. AKO ce yc-
TAHOBH, Y€ CTPAHHUTE Ca YroBOpwiu ¢opma 3a MPOTHUBOIOCTABSIHE, TO3U
YrOBOpKa B ChOTBETCTBHE ¢ 001mus npuHimn Ha wi.21, an.1 33]] me e no-

2 By IMasnosa M., I'paxkpancko mpaBo. O61ma vact., C., 2002, ctp.485; [Tnanuon M., O6ria
TeopHus Ha 3aabDKeHuATa u gorosopure., C., 1919, crtp.381-382 u I'aneB B., Yuebuuk mo
obmra Teopus Ha mpaBoto, C., 1990, ctp.201 u Bacunes JI., I'paxkgancko mpaBo Ha HPB.
O6ma yacr., C., 1956, ctp.404.
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MyCTHMa Camo B CIy4auTe, H3PHUYHO NPEIBHACHH OT 3aKoHa . CienoBa-
TEJIHO, BbB BCUUKU OCTaHAIM CIIy4au, yrOBapsiHETO Ha popma 3a IpOTUBO-
MIOCTaBSHE HE MOXe€ Ja MOPOJIH JeHCTBUE CIPSAMO TPETUTE JINLA. AKO ITBK
Ce yCTaHOBH, Y€ CTPAHUTE Ca YrOBOPWJIU Ta3u (popma camo 3a J0Ka3BaHe,
TO Ta3W yroBOpKa TpsiOBa Jia € ChIl0 ChOOpa3eHa ¢ pa3nopeonuTe U U3UCK-
BanusTa Ha wi.164, an.1, 1.3 TTIK®.

AKO ce yCTaHOBH, 4e JCWCTBUTEIHATA BOJISI HA CTPAHUTE € OTHOCHO
¢dbopma 3a JeMCTBUTEIHOCT HAa JOTOBOpa, TO ClIEABa /a C€ M3CJe/IBa €THO
Ba)KHO OOCTOSITEJICTBO — JIaJId JOTOBOPBT CE PETyJMpa OT MPAaBHUTE HOPMHU
Ha TPaXJTaHCKOTO MPaBO WJIM TOW MMa KaueCTBOTO HAa ThPTrOBCKa CIIEJIKa IO
cmuchbia Ha Tweproeekus 3akoH. Un.293, an.2 T3, ypexmam dopmara 3a
JEHCTBUTEIHOCT HAa THPIOBCKUTE CACIKU, U3PUYHO MPEIBUXK/A, Y€ U3sBIIC-
HUSTA N0 CKJIIOYBAHETO, MO W3MBIHEHHETO WM IO MPEKpaTsSBaHETO Ha
THPrOBCKUTE CIEJIKU Ca HUILOXKHHU, aKO HE Ca OTIPABEHU B YCTaHOBEHATa
OT 3aKOHa WJIM OT cTpaHuTe ¢opma. To3M TEKCT € MHOTO Ba)KeH 3a U3sC-
HSIBaHE Ha BBIIPOCA 3a JIOTOBOPHUS (pOopMalieH XapakTep Ha CIACIKHTE.

Ha nbpBo Mscto, wi.293 T3 e cneyuanna npaBHa HopMa ', Herosara
M3KJTIOYUTEITHOCT C€ ChCTOM B TOBAa, Y€ YpeXkaa IO CIEeluajieH HaYuH
dbopmara camo MpU THPTOBCKUTE chenku (BWXK wi. 293, an. lman2)u

 YIzxoxmaifku ot npuHimna Ha @wi.21, an.1 331 yroBapsiHETO MeXITy cTpaHuTe Ha popma 3a
MPOTHBOIIOCTAaBUMOCT Ha JOTOBOpa B CIIy4aWTe, KOTaTO TOBAa HE € M3PHUYHO MPEIBUICHO OT
3aKOHa, IIle BOJAW J0 HHUIIOKHOCT HAa TakaBa yroBopka. HumoxHocTTa e cieaBa ot 4i.26,
an.1 33]/] mopaau mpoTUBOpEUNE ChC 3aKOHA M 3a00UKAJISTHETO My. Ta3u HUIOKHOCT HE CIIeI-
Ba J]a BOJW BB BCHUKH CIy9ad 10 HAMIOKHOCT Ha LIEIHS TOTOBOP, aKO Ca HAJHIIEC YCIOBHITA
Ha wi1.26, an.4 33/1.

3 CrpaHMTe MOTaT ;a YroBapsT IO-TeXKa (opMa 3a JOKa3BaHEe, HO HE M TO-JeKa CIPSMO
Npe/IBUJICHaTa B 3aKOHA M C OIVIeA Ha ycloBusTa 3a ToBa. OT rieauine Ha ¢opmara Morar jaa
YTOBOPSAT, Y€ JOroBOpY Ha ctoiHocT Hax 5000 yieBa mie ce ToKa3BaT He ¢ OOMKHOBEH MICMEH aKT
(t.e. mcMena ¢opMa), a IICMEH JIOTOBOP C HOTapHalHa 3aBepKa Ha MOIIMCcHTe Ha cTpanute. Ho,
HE Morat Ja yroBopsT (opma 3a J0Ka3BaHe B MPOTHBOPEYME C M3MCKBAHMSTA M YCJIOBHUSTA Ha
3aKOHa, JIOPH U Jia TIPEABIDKIAT Mo-Texka (opma. Hamprmep, Te He MoraT Jia yroBOpSIT, 4e MEeXTy
Tsx camo B3emanus Haa 10 000 nieBa 1mie ce Joka3Bar ¢ mucMeHa GopMa ¢ HoTapuajlHa 3aBepKa Ha
TIOATIICA, a IO Ta3H CyMa B3eMAaHMATA IIIe ce JOKa3BaT ChC CBUICTENICKH ITOKA3aHWS.

%p MTOJIKpETIa Ha TOBA BIDKJAHE € M pelaknusaTa Ha wi.293, an.3 BBB Bpb3Kka ¢ an.l u an.2 T3.
YcraHoBeHara ¢opMa Ha ThPrOBCKHTE CHENIKM MO pena Ha wi.293, an.l u an.2 T3 Baxu 3a
BCUYKH M3SIBJICHHS HAa CTPAHHUTE 110 CKIFOUBAHETO, M3ITBIHEHUETO MIIH ITPEKPaTSIBaHETO Ha Te-
3u caenku. Ho, HecrazBaHeTo Ha Ta3u (hopMa, HE3aBHCUMO, Y€ TS CBILO CE SBSIBA €JIEMEHT OT
@®C Ha THPrOBCKUTE CHEIKH HE BOAW aBTOMATHYHO JIO HUIIOKHOCT, TaKa KaKTO CJIeIBa OT
q1.26, an.2 33/. JlokaTo B rpa)kIaHCKOTO MPAaBO HUIIOKHOCTTA TOPAIH JHIIca Ha popMa Ha
JIOTOBOpa HACTHIIBA BHH M HE3aBHCHMO OT MOBEACHHUETO HA CTPAHUTE, TO HECIa3BaHETO Ha
(hopmara Ha THPrOBCKUTE CAEIKH M3UCKBA OCIIOPBaHE Ha JACHCTBUTEIHOCTTA HA U3SBJICHUATA,
3a J1a HACTBIIIT ITOCIEeIUINTE Ha HUIOKHOCTTAa. B TO3M cMHCHII, HecriazBaHeTo Ha (opmara
MIPU THPTOBCKHUTE CICNKH, CIOpen pemakmusaTa Ha wi.293, an.3 T3, moedue ce mpubOIMKaBa
KaTo TOCJIETUIN KaTo MPH YHUIIOKaeMOoCTTa Mo wi.27 u cneapamuTe oT 331, OTKOIKOTO Ha
aBTOMAaTHYHATa HUIOKHOCT 10 w1.26, ain.2 33/1.
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MOCJIEAUITUTE OT Hecma3BaHeTo M (Bwxk 4in.293, an.3). Ero 3amo u w26,
an.2 33/] BbB Bpb3Kka ¢ 4i1.288 T3 0THOCHO MOCIEIULIUTE OT HECIIA3BaHETO
Ha Qopmara ca HENPWIOKUMU HpPU ThProBckute caenku. OcBeH ToBa,
11.293, an.2 T3 u3puuHO mpeasmxkaa, 4ye GpopmMara 3a ACHCTBUTEIHOCT HA
€/IHa ThPrOBCKa CJeJIKa MOXe Ja ciie/iBa OUJIo Mo cujlaTa Ha UMIIepaTUBHA
MpaBHA HOpMa Ha 3aKOHA, OWJIO MO BOJIATA HA CTPAHUTE M0 CJeNKaTa, KO-
TO MoraT Jia s yroBapsAT. He3aBucumo 1o ko OT /BaTta HaYMHA € OIpee-
JeHa ¢opmarta 3a JeHCTBUTEIHOCT HA ThProBCKaTa CleNKa, U B IBaTa CIIy-
yasi TS Ce M0JI3Ba C €JHAKBA 3alMTa OT 3aKOHA, a JINIIcaTa i ce€ CAaHKUMOHU-
pa no eHaKbB HauuH (BMX wi.293, an.3 T3).

Cnen xaro un.293, an.2 T3 e cnenuanHa nmpaBHa HOpMa, TO TS HE MO-
’Ke 0 aHaJOTHsl ]a HaMepH MPHJIOKEHHUE CIPSIMO JOTOBOPUTE, PEryiupa-
HU OT HOPMUTE Ha IpaKJaHCKOTO mpaBo. Ilo chinara npuunHa U 4in.293,
an.3 T3 He Moke 1a HaMepH MPWIOKEHUE 110 AHAJIOTHS CIPSIMO Tpa)JaaH-
CKO TIpaBHUTE JOTOBOPH, a MO OTHOIIECHWE HA TIX CIEJBa Jla CE mpuiara
caMo W eauHCTBeHO 4wi.26, an.2 33]] ako He ObAe cma3eHa yCTaHOBEHATa
dopma 3a neiictBurenHocT. OCBEH TOBa MpaBUiIaTa, PEeriaMEHTHPAIIH yC-
JIOBUSITA W TIOCJIEUIIMTE MPU HEACHCTBUTEIHUTE (KOHKPETHO, HUIIOKHU-
T€) CHCIKH Ca UMNEPAMUBHU U He MOo2am 0a ce MbIAKY8am pazuupumer-
no®'. CreoBarenHo, 426, an.2 33| OTHOCHO HeCla3BaHE Ha dbopmara He
MOJKE Jla C€ THJIKYBa Pa3lIMPUTENHO U Ja BKIIOYU U (popma, ycTaHOBEHA
OT CTPaHHUTE, CJIe]] KaTO 3aKOHBT U3PUYHO C€ € OTPAHUYMII Camo JIO JIUIICa

*7 ObmuTe NpaBHIa, yPEXK AL OCHOBAHMATA 33 HUIIOXKHOCT HA JOTOBOPHTE, CA YPEICHH B
u1.26 33/1. Te ca UMIepaTUBHO YCTAaHOBEHU M HAMUPAT MPUIIOKEHHE U 10 OTHOIICHUE Ha
€IHOCTPaHHUTE CIEIIKH, HO HE 10 TS Ha aHAJIOTHsTa MM JPYT IPaBeH CHOCO0 3a MOITbJIBa-
HM Ha NPa3HOTH B IpaBHATa peryiaMeHTallus, a B pe3yirTaT Ha JUPEKTEH CIoco0 Ha 3aKOHA
gpe3 mpemnpamiamara Hopma Ha wi.44 33]1, Thil KaTo HUIIOKHOCTTA Kacae MOpakJaHeTo, M3-
MEHEHHETO W NPEKpaTABaHETO Ha NMpaBOOTHOIIEHHeTo. Crex KaTo JIMICBA U3pHUYHA Ipernpa-
IIaIa mpaBHa HOpMa, 4e JInrcaTta Ha (JopMa, yCTaHOBEHA OT CTPAHMTE I10 BT Ha JJOroBapsi-
HETO € NMpHUpaBHEHAa KaTO OCHOBAaHUE 3a HUIIOXKHOCT 1o .26, an.2 33/1, To na ce usBene Ta-
KOBa 3aKJIFOUCHME 110 aHAJIOTHS I1I€ € HETMPABUIIHO.

OcCBeH ropenoco4eHoTo, UMa U €ANH TPaBHO JOTMATHUYCH apryMEeHT B MTOJKPENa Ha CTAHOBHU-
IIETO, Y€ He MOXKE Ja Ce U3Be/le HUIOXKHOCT Ha JIOTOBOpa, ako He € cras3eH (opmara, yroBo-
pena ot ctpanute. [Ipuema ce, ue cnenkara e FOD ot xkaTeropusTa Ha IpaBOMEPHUTE IOPHIHU-
YecKH JAEeHUCTBHs, a HUILOXKHATA cliesika € HernpaBoMepeH 0D, koiiTo nMa XxapaKTepUCTHKUTE
Ha npaBoHapyieHue. Ts ce sBsBa npasoxapyuienue, 3al0To MOBEICHUETO HAa CTPAHUTE € He-
MIPaBOMEPHO, Thil KaTO € B pa3pe3 C M3UCKBAHMATA HA XWUIOTE3aTa Ha Ja/ieHa IpaBHAa HOpMa
(xaxTo e B ciryyast mo wi.293, an.2 T3 0THOCHO THPrOBCKUTE CAENKH), CIEOBATEIHO CE Hapy-
maBa 3akoHa. Ho, camo 3axonvm modice 0a onpeoenu u Keartupuyupa eoHo oelicmeaue Kamo
HenpagomepHo, a el KaTo JHUICBA TaKaBa XUIIOTe3a WM JUCIIO3UIMS Ha IpaBHA HOpMa, He
MOKEM JIa 3aKJII0YNM, Y€ HEeCIIa3BaHeTO Ha yroBopeHara (opMa 3a IeHCTBUTENHOCT Ha eIUH
TPaXJaHCKOIIPABEH JOTOBOP € HEMPAaBOMEPHO MOBeIeHHE, MpeacTasmsiBamo 0D, Bogen 1o
HUIL0>KHOCT.
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Ha TIpeJrnrcana oT 3akoHa gopma. B3 ocHOBa Ha ropenocoYeHuTe apry-
MEHTH CJIe/lBa Ja C€ HamlpaBd HW3BOABT, Y€ YroBapsHETO Ha Qopma 3a
JNEHCTBUTEIHOCT Ha €IMH TPakJIaHCKOMPABEH IOrOBOP HE I'o MpeBpbLIa
BBB (hopMajieH JOTOBOP MO CMUCHIJIA HA 4i.26, ai.2 331, cien kato HE Mo-
KE Jla ce M3Belle KaTo MOCJenuiia OT HEClla3BaHeTO Ha Ta3u (opma HU-
[IOKHOCT Ha LEJIHS JOTOBOP.

To3u n3BOJ MOXKE Ja ce MOAKPENHU U C apryMEHTH OT IPaBHO JIOTMa-
tryHO Tieauie. Kakro 6e mocodeHo, Kkorato ToBOpuM 3a (hopma Ha JI0TO-
BOpa B HIMPOK CMHCHJ, TOBA MOHSATHE HE CJIE[BA Ja C€ CMECBA C MMOHITHETO
»hopmainen” noroBop. Bceku oroBop mo HEOOXOAMMOCT MMa HSIKAKBa
¢dopma KaTo HAYMH Ha OOCKTHBHPAHE ¥ BHHIITHO W3pa3siBaHE Ha BOJIC U3SIB-
JICHUSATA Ha CTpaHHUTE. B TO3M CMUCHI MOHATHETO ,,HEPOpMalieH” JOTOBOP
HE OTpa3siBa TOYHO CMHUCHIIA, KOMTO ce Biara B Hero. JloroBopute ca He-
dhopmaHu He 3a10To HIMaT (popMa, a 3amoTo Ta3u popma He € ornpeeie-
Ha OT 3aKOHA WJIM OT CTPAHUTE B U3PUYHO MPEIBUICHHUTE 3a TOBA CIy4aw.
[Tpu HedopmaauTe mOroBopH, hopmara ce onpenessi CBOOOJTHO WU U OT
JIBETE CTPaHU WM OT BCAKA OT TAX, Taka 4ye Jia ce OOCKTHBHUpA TSIXHATa
BBTPEIIHA BOJISI Ype3 CETHMBHOOTPA3UTEIIHO HM3pa3siBAHE Ha BOJIC U3SIBIIC-
HEsITa UM . V1 06PaTHOTO — €/IMH 0roBOp € (hopMalieH, He 3aI0TO IPOCTO
uMa HsKakBa (opMa, a 3all0TO UMa U3PUYHO M aOCTPAKTHO, TOYHO OIpe-
neneHa (opMa OT 3aKOHA WM OT CTPAHHUTE B U3PHUYHO NPEIBUACHUTE 3a
TOBA CITyYaw.

['opernocoueHUAT M3BOA MOXKE J1a C€ TOJIKPENH W C apryMEHTH OT
CPaBHHTEJIHO IpaBeH acnekT. §125° or NepMaHCKH IPpaXIaHCKH 3aKOHHHK
(I'T3), ananoruuex Ha un.26, an.2 33/ nmo cBosATa poJid U NpeHa3HAUYECHUE
OTHOCHO (hopmara, ypek/ia MoCIeAUIUTE TIPH JIUTIca Ha opMa Ha ClIeiIKa-
Ta. B IbpBOTO M3peUeHHE ce MPEABIKIA, Y JIMICATa HA MPEIIICaHa OT
3akoHa (hopMa BOJAM JI0 HUIIOKHOCT Ha C/AeTKaTa. BbB BTOpOTO M3peueHue
obaue, u3puyHo ce MPEeNBWXKAA, Y€ W JIMICATa Ha MpPEIBUICHA C IpaBHA
cnenka ¢opma ChII0 BOAU A0 HUIIOXKHOCT. T.€., BTOPOTO HU3PEUCHHE YPEeK-

¥ Equn HepopManeH I0roBop e uMa cmecena GopMa, ako MPeIIoKHTENAT H3PHIHO OTIIa-
Bl CBOETO IpE/UIOAKEHHE, M3ION3BAaliKM yCTHAa WIM IHCMeHa (opma, a agpecaTsT NpueMe
MPEAJIOKEHUETO Ype3 KOHKIIyIeHTHH ACUCTBUsA. B citydast BCsika OT CTpaHUTE M3II0JI3Ba pas-
JMYHU HauMHHU Ha M3pa3sBaHe M OOEKTHBUpPAHE Ha CBOSATa BOJ, HO OT TOBa HE MOXE Ja ce
HaIpaBH H3BOJBT, Y€ TAaKbB JIOTOBOP HiAMa (opMa, CXBaHATA HMEHHO KAaTO HaYWH Ha U3pass-
BaHE Ha BOJIE M3SBJIECHUsTA Ha cTpaHuTe. [1o CHIMAT HAYMH CTOM BBIPOCHT, aKO IIPU €IUH
HeopMaJleH I0TOBOp U [BETe CTpaHH M3pa3aBaT BOJIATA CH U3PUYHO B ycTHA (hopMa camo ¢
Ta3M pa3iukKa, 4e TyK opmara € eJHOTHUIIHA.

» »8125 I'T3. [HumokHOCT mopaam Jumnca Ha ¢popmal.

HumoxHa e mpaBHaTa clienika, Ha KOSATO JIMIICBA MpeANHcaHaTa oT 3akoHa ¢opma. Jluncara
Ha TIpeBU/ICHA C MIPaBHa cielika (JopMa ChI0 Ma IPY CbMHEHHE HUIIOXKHOCT 3a IocieaHara.”
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Jla ciiydauTe, Korato (opmara 3a JACHCTBUTEIHOCT HE Clie/iBa OT 3aKOHaA, a
[0 JOTOBOPEHOCT MEXIY CTpaHuTe no caenkara. Ha npsB nmornen §125
I'T3, karo ye nu He ce paznuyaBa oT wi.293, an.2 T3. Ot rnenuine Ha
ChABPKAHUETO TOBA € TaKa, HO UMa eJHa ChllecTBeHa paziuka — §125 I'T3
Makap U MMIIEpaTUBHA € oOwa MpaBHa HOpMa, Jokato wi.293, an.2 T3 e
cneyuanna IpaBHA HOPMA C MPUIIOKEHUE CaMo 3a CHIEJIKH, KOUTO UMaT Ka-
YECTBOTO Ha THPTrOBCKH. AKO OBITapCKUAT 3aKOHOJATE € MCKal Ja yel-
HAaKBU TPU BCHYKHM BHUJOBE CIEIKW MPABHUTE TOCICAWIM TPU JIHUICA HA
dbopmMa o cwiata Ha 3aKOHA C TE3W IO CHjaTa Ha JOTOBOPEHOCT MEKIY
CTpaHUTE, CUCTEeMAaTUYHOTO MSCTO Ha TakaBa ypeada cienBa ga Objae B
.26, an.2 33/], a He B cnenuaneH 3aKOoH, perjiaMeHTHpall creuupuIHu
MpaBHU C,I[eJ'IKI/ISO. Omie noseue, ye cropen §125 I'T3 karo obma mpaBHa
HOpMa TOCJICIUIIATa M TPU JBETE XHUIIOTE3U € HUIIOXKHOCT 0€3 HIKAKBH
ocobenoctH, nokaro wi.293, an.3 T3 kaTo cnenuaiHa mpaBHa HOpMa Mpe-
BIKIIa 0coOeHa HI/IIIIO)KHOCT31, KOSATO OE3CIOpPHO Ce pazinyaBa OT OOIIHS
pexuM Ha ui.26, an.2 33/1.

CnenoBarenHo, aOCOTIOTHO JOMYCTUMO € CTPAHHUTE J1a YroBapst Gop-
Ma 3a JCUCTBUTEIIHOCT Ha €JUH JOTOBOp, HO TOBA HE BOJM aBTOMATHYHO
JI0 TIPEBPBLIAHETO MY BBB (pOpMasieH J0roBOp IO CMHUCHIA Ha Wi.l8§,
yn.26, an.2 331 nim wi.293, an.2 T3. Toii me craHe TakbB, CaMO aKoO TOBa

3% Tosu m3Box ce MOJKperst U OT mpemnpamama Hopma Ha wi.288 T3. Cropen uspeueHue
BPBO, 32 HeypeneHuTe B T3 BBIPOCH OTHOCHO CHENKUTE Ce MpWiaraT pasnopendute Ha
TpaXJaHCKOTO 3aKOHOAATEINCTBO, a He 00paTHOTO. ToBa He 03HayYaBa, Y€ ONpPEAEICHH IIPaBHU
¢urypu unm npaBHU perieHus 1o T3 He MOrar Aa HamepsT MPUWIOKEHHE U B TPaKAaHCKO-
MpaBHUTE OTHOIIECHHS, HO B TO3M Clly4ail TpsI0Ba Jja ce ABPXKH CMETKa 3a TOBA JIO KOJIKO Te ca
M3KITIOYUTETHI U CIeNU(pHUIHHI WM MOTaT J]a UMaT O0LIO MPUIIOKEHHE.

3! Kakro 6e MIOCOYEHO, B IOKTPHHATA CE NIPHEMa, Ye HEeCIa3BaHeTo Ha ¢opMaTa MpH ThProB-
CKHUTE CIEJKH IOBEYe MPHIIMYa KaTo IMOCIeIUIN Ha YHUII0KAEMOCTTa 10 WI.27 U clieABallH-
Te oT 33/], OTKOJIKOTO Ha aBTOMaTHYHATa HUIIOXHOCT 1m0 Wi1.26, an.2 33/] (Buwx ['epmxuxoB
0., Teproecku caenku. C., 2008, ctp.38). ToBa BuxkIaHe € BB3MPHUETO M OT ChaeOHATA MpaK-
tuka (Bmwx P-71-2009 BKC, I TO). Ho, B mpaBHaTa JOKTpHHA CE 3aCTHIIBA M CTAHOBHUIIIETO, Y€
CTaBa JyMa BCE IAK 3a HHIIOXKHOCT, NPEACTABISIBALIA GucAwa Hedelicmeumennocm. T.e.
HHUIIOXXHOCTTA € M3HAYaJlHa M CHeJIKaTa He MOopak/aa IPaBHO NEHCTBHE KAaTO BCEKH MOXE Jia
ce 1mo30Be Ha Hesl. Ta3u HUIOXKHOCT 00aue MOXKE Jia OTIaJHe C 0OpaTHa cuiia IpU HacThIIBa-
HE Ha ompeJelieH OT 3aKoHa Banuaupai FO®d, kolTo mpeacTaBisiBa NOBEJACHUETO HA CTPaHU-
Te mo cMuchia Ha wi.293, an.3 T3. B To3m pen Ha MHCIH ce NMpaBU U 3aKIIOUEHUETO, 4e
11.293, an.3 T3 e mposiBieHne, MPOIBIDKEHUE U 3aBBPIICK HA €IUH OT MPHUHIUIHNTE Ha Thp-
TOBCKOTO IIPABO — 02paHUuAsane Ha opmanuzma Ipyu CKIIFOUYBAHETO U M3ITBJIHEHUETO Ha ThP-
TOBCKHTE cleNku. ToBa pelieHre Ha 3aKoHoJareNns odadye e crnenupryHo U Kacae camMo Thp-
TOBCKHTE C/ENKH, JOKATO CIPSIMO OCTaHAINTE OCHOBAHUS 32 HULIOXKHOCT M3IUIO Ce TpHiiara
pexxuma 3a HepedctButenHoct mo 33/ (Bwk CredanoB I'., HuiioxHocT Ha ThproBckara
cIeTKa TOopagy Hecla3BaHe Ha ycraHoBeHata (opma, cm. Twproscko mpaso, 0p.2, 2010,
ctp.44-47).
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€ M3PHUYHO TMPEABUJICHO B IPaBHA HOPMa ChC CHCIU(PUIHHUTE 32 3aKOHO/a-
TeJIs1 ITOCIICAHIH [IPH JIMIICATA HA TasK popma’ .

To3u u3Boa obave BOJIU JI0 €IHMH JAPYT BaxkeH BbhIpoc. Ciex KaTo J0-
rOBOPBT HE cTaBa (JOPMAJICH U CIPSMO HEro He ce MpHiiarat HUTO Wi.26,
an.2 331, auro wi.293, an.3 T3, ToraBa nuricara Ha JOoroBopeHara Gopma
e CE€ OTPa3M JIM Ha JCHCTBUTEIHOCTTA M BAJIMIHOCTTA HA TO3HU JIOTOBOP?
C apyru AyMu, TaKbB JIOTOBOP III€ TIOPOJIH JIM TIPABHH MOCICIAMIIN, KaK U
kora? OTroBOPHT Ha TO3HM BBIIPOC € MPSIKO CBHP3aH C BBIIPOCA KakK IIe Ce
kBaymduipa popmaTa ¥ HEHHOTO IPABHO 3HAYCHHE OT TJICUIIE HA JIOTO-
BOpa U HETOBUTE €JIEMEHTH OT ChAbPKAHUETO.

II1. ®opmara KaTo ycjioBue

B 3aBucumoct ot ToBa manu ®C Ha eqHo mpaBomepHo FOJl oOxBama
MPEKUBSIBAHETO U BHHITHOTO MPOSBICHUE CaMO Ha MPEJACTaBH U KCIIAHUS
OTHOCHO HEIOCPEJICTBEHOTO M HE YCIIO)KHEHO MPOSBICHNE HA BU3UPAHUTE
MPaBHU MOCJICTUIN WU IIBK 00XBallla MPEXUBSIBAHMS U BHHITHO TPOSBIIE-
HUE Ha TPEJICTABU U KEJIIAHUS OTHOCHO MOPAKIAHETO WM U3MEHECHHUETO Ha
MPaBHUTE MMOCJICINUINA B 3aBUCUMOCT OT OIPEICICHU MOJAIMTETH, KAKTO H
JEHCTBUTEITHOTO pPEATM3UpPAHE WIM HEpeau3upaHe Ha ChOUTHUA U JIEHCT-
BHATA, YKAa3aHU B T€3W MOJAJIMTETH, pa3jnMdaBaMe JBa BHUJA NMPABOMEPHH
FO/1: a/. unctu npaBomepru KO/ u 6/. npaBomepau KO/l ¢ MoganuteTn.

B npaBHara Teopus ce mprema, uye ChAbPKAHETO HAa BCEKU JIOTOBOD,
cxBaHaT KaTo mpaBoMepHo FOJ[ mooice na chabpxka TPU TPyNH €IEMEHTH:
a/. cpmiectBeHH WM HeoOxomumu (essentialia negotii), 6/. ecrecTBeHH

32 KocBeHo, TOBa 3aK/IIOYEHHE Ce MOAKPENs M OT ChaeOHATa mpakThka. B Ompenenenue
Ne 615/29.11.1999 1o rp.x Ne336/99 BKC 1V 'O, BKC uzxoxzaa ot cho0paxkeHuero, ue Gpop-
MaTa Ha CJeJKara ce OMpeelis C MMICPATUBHY MPaBHU HOPMH KaTO B TECEH CMHUCHI MOJ
»hopMa” B mpaBHaTa JOKTpPHUHA ce pa3bupa He BHOOIEe HAYMHA HA OOEKTHUBHPAHE HA BCAKO
BOJICU3SIBIICHUE, & CaMO KBATU(UIIMPAHUTE U3UCKBAHUSI, TIOCTABEHH OT 3aKOHOJATEJNS 3a Ha-
YKMHA Ha U3BBPIIBAHE HA BOJIE M3SBICHUATA, HA CHOJIIOJABAHETO HA KOMTO TOM OT/aBa MPaBHO
3HavYeHue. BbH OT npe/BUACHUTE B 3aKOHA CIIy4au, BbBEXKIAHETO Ha U3UCKBAHE 32 HAYMHA Ha
M3BBPIIBAHE HA BOJIC U3SIBIICHHUATA CE MPEAOCTaBs HA BOJISITA HA CTPAHUTE M € HAJIHIIE JIOTO-
BOPHO YCTaHOBEHa (popMma, ,, Hecnazeanemo Ha KOAmMo we 008ede 00 OMCbCMsUe HA COenKd
6vo0ue, a ne 00 Helinama Heoetcmeumennocm’. TO3U HIOAHC B MOCIASAUIINTE MOXE Ja Ce
00SICHM CaMo Ha IIOCKOCTTa Ha (JopMara KaTo ChIIECTBEH EIEMEHT OT ChAbPIKAHUETO HA J0-
roBOpa W ChIaTa KaTo CIy4aeH €JIeMEHT OT Hero. Bu3muraiiku ¢opMarta KaTo ChIECTBEH
€JIEMEHT Ha CJIeJIKaTa, 3aKOHOJIATEeNISAT U3PUYHO CBHpP3a JIUIcaTa i ¢ eqHa creluduvHa npas-
Ha MOCJIeIUIIAa — HUIIOKHOCT Ha clienkara. JlokaTo nuncara Ha (hopMa, HO KaTo CIIy4YaeH eJie-
MEHT Ha C/eJIKaTa, He Ce CBBbP3Ba ChC CrelM(uuHaTa MOCIEANIA ,,HUIIOKHOCT . TakbB 10r0-
BOp Makap Ja € abCOJIOTHO 3aBbpIlieH U nep(eKkTeH HsAMa Ja MOPOIH MPAaBHO JEHCTBHE aKO
YCIIOBUETO HE Ce€ € COBIHAIO U B TO3U CMHCHJI TOBa JCHCTBUE WIIM MO-TOYHO JIMIICATa Ha
MPAaBHO JICUCTBHE I TO MPUPABHH KATO MMPU OTCHCTBUE HA C/ICNKA, HO HE KAaTO HUIIIOXKHA Ta-
kaBa (Bmk wi.25, an.1 33/1). Te3u mocneauiu ce ObaT MO-10Ty HOAPOOHO pas3rieIaHu.
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(natiralia negotii) u B/. ciayuaiinu (accidentalia negotii). CblecTBeHHUTE
€JIeMEHTH 00pa3yBaT MUHUMAJIHO HEOOXOAUMOTO ChIbpKAHUE HA J1aJIeHa
KaTeropusi JOTOBOPH, C KOETO TH Pa3jnyaBaT OT OCTaHAJIUTE KaTerophH
norosopu unu apyru npasomepuu FO/1. Te3u enementu ca Taka nondpaHu,
4ye OTpa3siBaT TUIMYHUTE MPEKUBSIBAHUS U BBHIIHO OTPA3EHU IPEACTABU
Ha CTPAHUTE OTHOCHO BU3UPAHUTE U JKEJIAHU OT TAX MPaBHU MOCIEIUIU OT
norosopa’> . Couyecmeenume enemMeHmi GUHAU ce onpedensm om npasHad-
ma Hopma. EcTecTBeHUTE €leMEHTH ce Bb3IPHEMAT KaTo JOMbIHUTEIHH
€JIEMEHTH OT MPEAMETHOTO ChIbpPXKAHHME Ha JOTOBOpa M ca OOMKHOBEHO
nojpa3OupaH MOCJIEIULIN OT OCBUIECTBIBAHETO HA CbHILECTBEHUTE MY
eJIeMEeHTH. Te ChIIOo Cce ONPEAeI AT OT MpaBHaTa HOpMa, HO MOTaT Jia Ce U3-
KJTI0YaT aKO TAKMBA CA TIPOSBEHHUTE NPEJCTABH U HKEJIAHHUS HA CTPAHHUTE .
CnyualiHu ca T€3M €JIEMEHTH OT JIOrOBOpa, KOUTO HE MPOU3TUYAT OT
CHILIECTBEHUTE, HE CE€ BKIIIOYBAT, a C€ MPHUOABAT KbM TSIX KaTO JOIBIHH-
TEJTHHU €JIEMEHTH OT MPEAMETHOTO ChIbP)KaHHE Ha JOToBopa. Te eduncm-
8EHU He ce YCMAaHOoB8sAMm Om 3aKOHA, d No 80JIAAMA HA CMpaxume, Thid KaTo C
TAX CTPAHUTE CBBP3BAT ONPEACIICHU MPEXKHUBSIBAHUSA U BBHHIIHO IPOSBEHU
MPEICTaBH U KEJIaHUsI, TPUOABEHH KbM TE3H, CJIEJIBAIU OT CHIICCTBCHUTE
enementi . ToBa ca T.HAap. MOJATHTETH, KOMTO Ca TPU KATETOPHUH — CPOK,
yCIoBHE U TexecT (Moayc) ’.

33 HanpuMep, ChIECTBEHH EIEMEHTH Ca ChIIACHETO OTHOCHO MPHI0BHBAHETO COOCTBEHOCTTA
BBPXY €llHa Bell Cpelly 3alUlalllaHeTO Ha ONpenelieHa IeHa 3a Hes NpU NpoJaxkdara WiH
CBIJIACHETO OTHOCHO NMPHIOOMBAaHETO Ha COOCTBEHOCTTA BBPXY €IHA BEII[ CPEILy MPEXBBPIIS-
HETO (OTCTBIIBAHETO) COOCTBEHOCTTA Ha JIpyTa BEIl| MJIM BEIH ITPH 3aMsiHaTa U T.H.

¥ 34 ecTeCTBEHHU eNEMEHTH HAN-YECTO CE MOCOYBAT OTrOBOpHOCTTA 3a eBUKIus (wi1.189-192
33/1) 1 OTrOBOPHOCTTA 3a Belll ¢ HenocTarThiy (wi.193-195 33]1) npu moroopa 3a mpogaxoa.
Hsikon aBTOpU cuUMTaT, Ue T€3U €JIEMEHTH HE ca 4acT OT ChIbp)KaHUETO Ha chenkaTta. Crnopen
TSX, U300110 HE MOXKE J]a CE TOBOPH 3a €CTECTBEHH €JIEMEHTH Ha CHEJKaTa, Thi KaTo C TOBA
TIOHSITHE CE€ BU3MPAT TaKMBa ITPAaBHU MOCIIEIUIN, KOUTO BB3HUKBAT OT camara cieika 0e3 ia e
HYXXHO CTPaHWTE Jla TM yroBapsT. AKO Bce Iak OBbJaT yroBOPEHM, TOBA CTaBa C THIIMYHHU
KJIay3H, HO U Jla HE Ca YyrOBOPEHH, T€3H MOCIEeIUIM HACTHIIBAT 10 CUJIaTa Ha JUCIIO3UTHBHUTE
npaBmia Ha 3akoHa. Ciiell KaTo Morar Jia He ca €JIEMEHTH OT BOJIC U3SBJICHHATA Ha CTPaHUTE,
Te HEe Morar fa ObJaT M 9acT OT ChABPKAHWETO Ha CIEIKaTa, a IMaT KayeCTBOTO HA HOpPMaJ-
HU, THIMYHY TIPaBHU MOCJIEIUNY, Bh3HUKBAIM 110 CHJIaTa HA 3aKOHA, a He 10 CHJIaTa Ha BO-
nsta Ha ctpanuTe. OT BOJISITa HA CTPaHHUTE 3aBHCH CaMO Jalli Te e YIPaKHSIT CyOCKTUBHHUTE
CM TIpaBa, Bb3HUKHAJIM T10 TOBOJ Ha TE€3U NPaBHH MOCIEINLH, TPEABUICHU B 3aKoHa. [1o Ta3u
IIPUYMHA, €JIEMEHTUTE Ha JOTOBOPUTE Ca CaMoO JBE I'PYMHU — CHIUIECTBEHU U HECHILECTBEHH,
KaTo B TOCJICIHATA TPyNa Ce BKIIOYBAT OHE3M EJIEMEHTH, KOWTO C€ HapHyar ,,CIydailHu —
MHOTOOPOIHNTE pa3IMuHN YTOBOPKH, KJIay3UTe OT ChABPKAHUETO Ha CIENKaTa, MMalld Xa-
pakTep Ha cpok, ycinoBus U TexectH (Biwk Bacunes JI., I'paxxnancko npaso Ha HPB. O6ma
qact., C., 1956, c1p.405-406 u Tamkep B., I'paxxaancko npaso Ha HPB. O6ma wacr. s 11,
C., 1973, c1p.222).

** AKO B HAKOHM CITyuay MOJATHTETHTE Ca TOJNKOBA TACHO CBBP3AHH C TPABHOTO ACHCTBUE U
NIPAaBHUTE TOCIEANIH, 3AKOHbM NO U3KIIOUEHUe 2U 8b30ucd om 000a8v4HU U CAYYAUHU 8
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cvbujecmeeny eremenmu Ha 00206opa. TUTIMYEH NpUMEp € IOTOBOPBT 3a 3aCTPaxoBKa OTHOC-
HO OBJEIINTE W HECUTYPHU CHOUTHUS, HAPEUYCHH ,,3aCTpaxoBaTeHu coouTna” (Bk u §1 1.2
1.3 ot JIP x6M K3). Ho, TOBa BHaru e mo criara Ha IpaBHA HOpPMa, a HE IO BOJIATA HA CTpa-
HutTe. Camo 3aKoHbmM Modice 0a OmHeMe Om MOOANUMeEn, CX6AHAM KAMO CyYdeH elemeHm,
moga My Kauecmeo u 0a 20 NpesvpHe 8 CbleCmBeH eeMenmn Om CbObPHCAHUEMO HA 0020-
6opa, makapa 0a ce 6uzUpa eoHo 6vLOEWo U HEeCUZYPHO pasgumue Ha 0adeHa paxmuyecka
obcmanoska. He ca MomanuTeTn OHEe3W OBJEUIM W HECHUTYPHHM NPOMEHM Ha (akTHUecKaTa
00CTaHOBKA, B 3aBHCHMOCT OT KOHTO IpaBHaTa HOpPMa ITOCTaBs MOPaKAAHETO HA OTHEIHHU
npaBHU nocneaunu. Hanpumep, wn.143, an.1 33]1 npeasmxkaa, 4e ako MOPBUUTENAT U3MIIATH
3abJDKEHNETO Ha TJIaBHMS JUTHKHHUK, TOBA € IPEINOCTaBKa 3a Bh3HUKBAHE HA PECPECEH HCK
cpellly TJIaBHMS JIBXKHUK, a Wi.146, an.1 33]] npeasuxaa, ue U3MBIHEHUETO OT CTpaHa Ha
HOPBUUTEIIAT € IPEIOCTaBKa ChIIUAT Aa ce CyOporupa B IpaBaTa Ha yJOBIICTBOPESHUS Kpe-
JIITOp, AOPY W TJABHUAT JTBKHHUK /1a HE € 3HAeN 3a MOPBUYMTENICTBOTO. Te3u MpOMEHM Ha
(hakTHyeckaTta 0OCTAaHOBKA HE Ca MOJAJIUTETH, a 3aKOHOBH YCIIOBHS, T.e. Te ca condiciones
legis, a He condiciones facti. Makap u 1a BU3HMpar eqHO OBAEIIO U HECUTYPHO JieicTBHE (U3-
IIBJIHEHUE Ha JIBJITa OT IMOPBHUUTENSI BMECTO TIABHHS JUTHKHUK), T€ HE ca UCTUHCKH MOJAJIH-
TETH, a JOTOBOPBT 3a MOPBHUUTEIICTBO CIPAMO TsX cu octaHa uucto IO/l. MctuHcku Moganu-
TETH IO JIOTOBOpA 3a TOPBYNUTEICTBO MOTAT J1a YTOBOPSIT CaMO MOPBUUTEINISAT U KPEAUTOPHT B
Ka4ecTBOTO MM Ha CTpaHU MO JoroBopa. Hampumep, crpaHuTe 1o 10roBopa MoraT aa yroBo-
PAT KaTo yCJIOBHE, Y€ KPEAUTOPHT TPsOBa MbPBO Jia MOMCKA M3ITBJIHEHHE OT TJIABHUS JUThXK-
HUK M aKO HE ro MOJIy4YH, €[Ba TOrapa Jia MCKa U3MbJIHEHHE OT TOPBYMTENS U 1a aHTaKHpa
OTTOBOPHOCTTA MY.

3% B nosiBata Ha ,,CIIy9aiHUTE” eJIeMEHTH HiIMa HHIIO CIIyYallHO W T€ HE ca M3pa3 Ha HAKAaKBa
IpocTa MPHIISIBKA HAa CTpaHuTe. PUMCKOTO NpaBo € BH3HUKHAIO KaTo CTPOTo (popMaiHO Mpa-
Bo. CiydaifHOCTTa B ITbPBUTE €TAIlM OT Pa3BUTHETO MYy € UTpaena MajKa WM HUKaKBa pOJIs
CHpsIMO JICHCTBUETO Ha CTPOTO (POPMaJHUTE JOTOBOPH Ha KBHPHUTCKOTO MpaBo. IIpaBHuTE
HOCIIEIUIY OT Te3H AOTOBOPH OOXBAILIaIM THIIMYHOTO, OONYaitHOTO, YHH(DUIUPAHOTO U HE Ce
BIISUTA MHOTO Ha chOuTHATa OT OBmemero. C exHa Tyma, oOMUramusaTa Ci € OOBBP3aHOCT U
TS CJI/IBA JIa C€ TIPEKPaTH caMo P M3ITbJIHEHHEeTo. Pa3uynBaHeTo Ha ¢opmanu3Ma U ocode-
HO TIOsIBaTa Ha T.Hap. ,,[TaKTOBe” OWJI ONHUT B pUMCKOTO IIPABO JIa C€ OTTOBOPH Ha HEOOXOIH-
MOCTTa Ha COLMATHOMKOHOMHYECKOTO Pa3BHTHE Ha OOLIECTBEHUTE OTHOLICHHUsS. ToBa Hajo-
KMJIO M BB3IIPUEMaHE Ha CIly4yalHUTE €IEMEHTH KaTo CPEACTBO, Upe3 KOETO JIOTOBOPHT /1A € B
CBHCTOSIHHE J1a C€ ,,Harogu”’ KbM Te3U ChOUTHSA OT OBAEIIETO, KOUTO 00aue MOKEIU Ja UMAaT
MHOTO Ba)KHO 3HAaU€HHE 32 MHTEPECUTE Ha CTPAHUTE U JIOPU Ja NPENONpeaessT Hy)Kaara oT
€/IMH JIOTOBOp WJIH 3ary0aTa Ha MHTepec OT Hero. Taka, Che Cily4aiiHUTE elIeMEHTH TOpaXKIIaHEeTo,
M3MEHEHHETO M TPEKPATSIBAaHETO Ha JIOTOBOPHOTO IMPABOOTHOIICHHWE OWIIO MOCTaBEHO B TPaK-
THYECKa 3aBUCHMOCT OT €HO OBJEIIO CHOUTHE C OTJIe ] BOJISITa M MHTEPECUTE Ha CTPAHUTE.
BwBexxaanero B ynorpeda Ha Te3H €JIeMEHTH, o0ade HaJOXKWIO U YTOYHSBAHETO M. 3a pUM-
CKOTO TIPaBO YCIIOBHETO OWIIO ,,cITydaeH” eJIeMEHT caMo JIO0 TOIKOBA, IO KOJKOTO MPECTaBIIs-
BAJIO €1HO OBJIEII0 ¥ HECUTYPHO CHOMTHE, OT KOETO 00aye, 0 BOJISTA Ha CTPAHHUTE U C OTJIEH
Ha TEXHUsI UHTEPEC 3aBHCENO0 Bb3HUKBAHETO, U3MEHEHUETO WM IPEKPaTsIBAHETO HA IPAaBHUTE
nocieauiy ot roroBopa. Ho, ocBeH e To TpsiOBao a € Obenio 1 HEeCUTYpHO, TpOBajo 3a-
JIBIDKUTETHO Ja Obae M 00EKTHBHO BB3MOXKHO M IO3BOJIEHO. B mpoTHBeH ciydail, 3agbimke-
HUSTA 110 I0TOBOpa Omnm HenewictBuTenHu (Bmk D.45, 1, G1). pyro BayKHO W3UCKBaHE OMITO
MPOM3BONIHUTE (TIOTECTATUBHM) YCIIOBHS Ja 3aBUCIT KaTO OCBILECTBSBAHE OT BOJISITA Ha
JUIbXXKHUKA. UNCTO NPOM3BOJIHUTE YCJOBUS, NMPH KOUTO B JEHCTBUTEIHOCT HSIMAJIO HUKAKBO
00BBp3BaHE OT CTpaHa Ha JUTHKHHKA, IIpaBelli JOroBopa HeneWcTBureneH (cps. D.45, 1,46, 3).
ITpn oTnaratenHOTO yCIOBHE, NEWCTBHETO HA JOTOBOpa OWJIO ITOCTAaBEHO B 3aBHCHMOCT OT
OCBILIECTBABAHETO HA TOBA YCJIOBHE B ObJEIIETO. 3aTOBA, PEAN OCHILECTBIBAHE HA YCIOBHE-
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Te3u MOIaTUTETH ca CIIy4ailHM B CMHCHJI, Y€ HE BUHATH Ca HAJIMIIC B
€IUH JIOTOBOP U TOM MOKE BAJIMJIHO Ja ChIIECTBYBA U Jia MOPOJU MPABHO
nerctBue u 6e3 Tsax. Ho, ciea kaTo BEIHBXK M TO TI0 BOJISTA HA CTPAHUTE ca
BKJIFOYEHH B ChABPKAHUETO HA JIOTOBOpA, TE€ CTaBaT CHIIO TOJIKOBA HEOO-
XOJIUMH, KOJIKOTO M CHIIIECTBEHUTE €JIEMEHTH Ha JIOTOBOpa, 6e3 obaue 0a
npudobusam Kaiecmeomo Ha cvujecmeeru eremenmu. Te craBaT HeoOXo-
JTUMU €JIEMEHTH B CMUCBHII, Y€ CE€ MPUOABAT KbM MHHHMAIHOTO ChIbpIKa-
HUE U TaKa OMPEENAT IJIOCTHOTO ChIbPIKaHUE HA CHINUS 32 KOHKPETHHS
norosop. Onie nmoseue, ye no cuiata Ha wi.20a 33/, uom Kato CTpaHuTe
ca TW YrOBOPHIJIM IO MEXJYy CH, Te3H YTOBOPKH CTaBaT YacT OT 3a/IbJDKH-
TEJTHOTO ChIbpPKaHWE HAa JOTOBOPA M TO ChC CHJIATa HAa 3aKOH MEXKIY THX.
OO0xBaHaTH OT BOJISITA Ha CTPAHUTE, TE3U CIEMEHTH TYOST CBOS HE3aIbJI-
JKUTEJICH XapakTep M CTaBaT 4acT OT KOHKPETHOTO ChABP)KAHHE HA JIOTO-
BOpa, 6e3 0baue Aa ce MpeBPbIIAT B CHIIIECTBEHH €IEMEHTH OT HETO.

Ho, chabppikaHUeTO U IEHCTBHETO HA MOJIAJUTETUTE € PA3IMIHO.

VYcnosueto (condicio) kaTo emHO OBICIIO M HECUTYPHO CHOUTHE WIIH
JIEHCTBUE TIO cHilaTa Ha cBOOOJaTa Ha JOTOBapsHE € BKIIOUEHO BHB BOJIE-
M3SIBJICHHETO HA CTPAHUTE TI0 JIOrOBOPA, Taka Y€ B 3aBUCUMOCT OT HEro Ce
oTpenesNs ¥ MPaBHOTO JIEUCTBUE Ha cjenkaTa. B 3aBucuMocT ot ToBa mpas-
HO JICICTBHE MMa OTJIAraTeIIHA U IPEKPATUTEITHU yCIoBUs. OTIaraTeTHUTe
WM CYCIICHCUBHHM YCJIOBHS Ca TE3HW, NMPU KOUTO JOTOBOPBHT MOpa)aa
JICHCTBUE C HACTBIIBAHETO MM B HSIKAaKbB MOMEHT B OBJCHICTO CIIE]

TO, BBIIPEKH HAJTMYUETO Ha TIOCTUTHATO CHIIIACHE, YTOBOPSHUTE MIPaBa U 33IbIKCHUS HE Bb3-
HUKBaJ¥M KaTO MpaBHA IMMOCIEAWIA OT JOrOBOpa. HO, ThU KAaTO CHIIECTBYBaja HAACKAATa W
BEPOSATHOCTTA TE3W IMOCIEAUIN Ja C€ MOPOJAT, PUMCKOTO IPABO MPEABHIMIO BB3MOKHOCT
YCIIOBHHST BCE OIIe KPeaUTOp Ja ObAe OBIACTEH Jla B3eMe IPeIOXpaHUTEITHH MEPKH 3a 3a-
na3BaHe Ha OBJENIOTO CH CyOeKTHBHO NpaBo. Toil MoJKen a rapaHTHpa TOBAa YCJIIOBHO B3eMa-
He upe3 3aior (D.20, 4, 11, 1), To MoXeIl0o Aa ce HacleasBa U IOpU Ja C€ HOBHpPA, HO B TO3H
CITy4ail HOBAIMSITA ITOpaXkaaia IMpaBHO JACHCTBHE HE B MOMEHTA Ha CKIFOYBAHETO CH, a B MO-
MeHTa Ha cObBaHe Ha ycnoBuero (D.46, 2,14,1).

Toii KaTo 3aIb/DKEHHUATA HE BB3HUKBAIM NPEIH Ja ce COBJHE YCIOBHETO, aKO JIBKHHKBT
TUIATSUT TIPEJId TOBA MOpay rpelika (Hampumep, MUCIICHKH CH, Y€ YCIOBUETO ce € CObIHANIO),
TOH pasmonaran ¢ condictio indebiti, 3a ga momcka oOpaTHO TOBA, KOETO € TUIATHII TIPS
cobaBanero Ha ycnosuero (D. 12, 6, 16 pr.). Ot rineaumie Ha IeHCTBHETO HA YCIOBHETO, ITbP-
BOHAYaJIHO PUMCKOTO MPABO BB3MPHUEINIO UJIeATa, Ye JTOrOBOPHT MOpaXkaa MpaBHO JAeicTBUE OT
MOMEHTa Ha cObJBaHE Ha yCJIOBUETO, T.e. AeHCTBUE 3a Hampea. Cien KIacHuecKHs Mepuos
obaue, FOCTHHMAHOBOTO MPaBO BB3MPHUENO JApyra Hies, KOSTO ce € 3ama3wia U J0 JHEC —
MOCTIEAUITUTE OT COBJBAHETO HA yCIOBHETO HACTHIIBAT C OOpaTHA CHia, T.€. OT MOMEHTa Ha
ckimrouBaneTo Ha jorosopa (D. 23, 3,9, 1 — Bk u wi.25, an.2 331). Trii kaTto cObBaHETO HA
YCIIOBUETO OMJIO OT pellaBalllo 3HaueHHe 3a JIEHCTBUETO Ha JOrOBOpa, pUMCKaTa IpaBHa MH-
CBJI pa3BUjIa ¥ XMIIOTE3aTa 3a T.Hap. ,,pureuparo covosane Ha ycrosuemo”. Korato cObBa-
HETO Ha YCJIOBHETO OMJIO OCyeTeHO OT camaTra 3aMHTepecyBaHa CTpaHa, ce IMpHUeMalio KaTo
(hUKIKs, 9e TO € HaCTBIIMIIO, COBIHATIO CE € U AOTOBOPBHT € MOPaXKAAN MPAaBHUTE CH MOCTIETU-
mu (D. 35, 1, 24 — Bk 1 .25, ain.1 33/10).
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CKJIFOYBAHETO Ha JIOTOBOpa. AKO T€3M YCJIOBHS HE C€ OCHIIECTBAT B ObJe-
111e, JIOTOBOPBT, BBIIPEKHU Y€ € CKIIIOUCH, HIMA Ja MOopajJu JICHCTBUE U HIMA
Jla HaCTBIIAT JKEJIAHUTE OT CTPAHWUTE MpaBHU mocaeaunu. [IpekparurenHu-
T€ WU PE30JIIOTHBHU yCIIOBHUS Ca TE€3H, IPU YMETO HACTHIIBAHE B €IUH MO-
MEHT B OBJICHIETO, Bb3HUKHAIUTE OT CKJIIOUCHUS JOTOBOP IPABHU TOCIIe-
JIMIT CE 3ajM4aBaT M Npekparssar. T.e. B MOMEHTa Ha CKIIFOYBAHETO Ha
JIOTOBOPA, TOW MOpakJa MPaBHU MOCIEIUIM, HO T€ MOraT J1a ObJaT 3aju-
YeHH B TOCJICJICTBHAE C 0OpaTHA CHJIa IPH HACTHIIBAHETO HA MPEKPATHUTEII-
HOTO ycnoBue (B wi.25, an.2 33]1).

Cpoxsbt (dies) € chIIo eaHo ObJeII0, HO CUTYPHO ChOUTHE, YHUETO
HACThIIBAHE HE MOJIC)KU HAa CbMHEHHE. B 3aBUCHMOCT OT JIEHCTBHETO CH,
CBHIIIO pa3IMyaBaMe OTJIATATEIIHUA U MTPeKpaTUTeHu cpokose. Ho, 3a paznu-
Ka OT YCJOBHMETO, OT HACTBIIBAHETO HA CPOKAa KaTO ChOWTHE HE 3aBHCH
JICHCTBUETO Ha CaMHs JIOTOBOP, CaMO W3ITBJIHEHUETO WM MPEKPaTIBAHETO
Ha MPaBHUTE MOCJICTUIM OT Hero. HacThliBaHETO HA CHOMTHETO MPH TIpe-
KPaTUTETHATE CPOKOBE MpEKpaTsBa JACHCTBHETO HA JOTOBOpA M HA IPaB-
HUTE TMOCIeaui oT Hero. Ho, mpekpaTUTeIHOTO JEUCTBHE € caMo 3aHa-
npe/l, a BCHYKH TPAaBHU MOCJICIUIN 10 HACTHIIBAHETO HA TPEKPATHTCITHHS
CpOK ce 3ama3BaT. HacTbrnBaHeTO Ha CHOMTHETO MPHU OTJIATATEIIHUTE CPO-
KOBE CaMO ONpeJIeis H3UCKYEMOCTTa Ha BE€YEe Bb3HUKHAIUTE 3aIbKCHHUS.
Jlo TO31 MOMEHT T€ ca M3IBJIHIACMH, HO HE U3UCKYEMH, & OT TO3H MOMEHT
T€ CTaBaT M U3IIBJIHAEMHU M U3NCKyeMH. [10 CHIIUAT HAYMH CTOU M BBIIPO-
CHT C BB3HUKHAINTE MPH CKIFOYBAHETO HA JIOrOBOpa Ipasa. JlelicTBUETO €
CBIIIO CaMO 3aHAIpe.

MonychT (modus) He BH3Upa HUKAKBO OBJIEIIO CUTYPHO WU HECH-
rypHO chOuTHE Wi AeiicTBre. [1o BosiTa Ha CTpaHUTE CE HAJlara camo e/I-
Ha TEXECT WJIM M3BECTHH CTPAHWUYHHU JICHCTBUS HA JIUIETO, KOETO IIE CE
MoJI3Ba OT IpaBara, MOPOJCHU OT JOTOBOpa. B TO3M CMHUCHII MOTYCHT Ch3-
JlaBa ¥ YCUJIBA MOTHBHUTE y TOBA JIMIIE, JIa U3BBPIIHA TE3H JACHCTBUSA, 3a Ja
MOXKE Jla c€ MOJI3Ba OT IpaBaTa, CJeJBaIU OT JoroBopa. Camute npaBHU
MOCTIC/IUIIN OT JJOTOBOPA BB3HUKBAT HE3a0aBHO ChC CKIFOYBAHETO MY W HE
Ce OMpeeNsIT HUTO KaTo JEHCTBHE, HUTO KaTO MPEKpaTsBaHE OT MOJYca.
CrnenoBarenHo, HUTO Bb3HUKBAHETO, HUTO M3MEHEHHUETO, IPEKPATIBAHETO
WM M3IBJIHCHUETO Ha MPABHUTE MOCICIUIM HE ca B 3aBUCUMOCT OT TPO-
SBJICHUETO HAa MOJyca. 3a pa3auKa OT CPOKa M YCJIOBHETO TOW HAMA HUTO
MOTBBPIKIAABAIIO, HUTO CyCIIEHCUBHO nelicTBre. OCBEH TOBa KaTO €IEMEHT
OT CHIBPIKAHETO HA JOTOBOpPA MOIYCHT CE€ OCBHIIECTBSBA OIIEC ChC CKITIOY-
BaHETO MY IIPH M YPE3 U3passiBaHe BOJIATA HA CTpaHUTE. MOIYyChT MMa 3Ha-
YeHHE CaMO CHPsIMO HadyMHA Ha TMPOSIBICHHE HA TMPaBHUTE TOCIEIHIIH,
KOUTO BEUYEe Ca BB3HHMKHAIM. 3aTOBa HErOBOTO MPABHO 3HAYECHHE € JIOCTA
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MO-OIPaHMYEHO B CPAaBHEHHUE ChC CPOKa U yciaoBueTo. ToBa ce onpeaens u
OT CAHKIIMHUTE aKO TEKECTTa He ObJie M3MBIHEHA OT MPABOMMAIIOTO JIUIIE.
HewusnbinenueTo Ha Texectra ce siBsiBa HempaBoMepHo KOJ[ u Bropuyen
@®C copsamo aorosopa. [Tocneaunure ca MASHTUYHU C HEU3ITBIHEHUETO Ha
HSIKOE OT 3aJIbJDKEHUSTA, CIeIBAIM OT JJOTOBOPAa — MOTAT Ja Ce MPETeH U~
pat BpeIy M MPOIyCHATH IOJI3M WK Ja C€ MPEASBH HCK 3a U3IIbJIHCHUE.
Ho, B HMKaKbB Cily4ail HEU3MIBIHEHUETO HA TE€XKECTTa HE BOJAU aBTOMAaTHY-
HO JI0 TMpeKpaTsBaHe Ha MPaBHUTE MOCJIEIUIM OT AOrOBOpa — HUTO C 00-
paTHa cuiia, HUTO 3aHanpea. [lopanu ToBa, He ca peAKHU CIydyauTe B MpaK-
TUKAaTa, KOTaTO CTPAHUTE BMECTO TEXKECT YrOBapsT €IHO OTIAraTeiIHo ycC-
JIOBHE ChC CHIIOTO MPEIMETHO ChIbpKaHUE KaTo Moayca. Ho, Berpekn ue
U B JiBaTa ciy4asl ce MpeciieaBaT eIHaKBU LIEJIH, IPEBPHIIAHETO Ha MOIyca
B OTJIAraTEJIHO YCJIOBUE MPOMEHS IIPaBHATA CHIIHOCT HA JIEHCTBUETO.

[IpaBHaTa Teopus npuema, 4e e1HO BOJICU3SIBIECHUE € ,,4UCTO”, KOraTo
€ HACOUYEHO KbM He3abasHo NOpaXkJaHe Ha MPaBHOTO JEUCTBUE HA JI0TOBO-
pa’’. Ako o6aue, NEHiCTBHETO HA BOJEU3SABICHHETO € OOYCIOBEHO OT Hi-
KakBO OOCTOSITEJICTBO, MPABHUTE TMOCIEAUIM HE HACTHIIBAT BEJIHAra, a B
€IMH TMO-KhCEH MOMEHT OT OBJCHIETO, KOraTo IMPEIBUICHOTO BBHB BOJIC
U3SBJICHUSITA 0OCTOSITENICTBO C€ OCHILECTBU. BoseussiBieHue, cbabpxallo
TaKkoBa OOCTOSATENICTBO, € MOAU(DUIIMPAHO M caMaTa CHElKa € CKIIIoueHa
npu MojanuTeT. TakuBa MOJAIUTETH HE BHACIT M3MEHEHHE B ChIbpiKa-
HHETO Ha JIOTOBOpA, a CaMO OIPENeNsAT Jalli, Kora U Kak IIe ce MPOsSBU
MPaBHUS PE3yJITaT KAaTO HAIMYUETO WM JIUICATa UM M3I[UI0 3aBHCU OT
cBOOO/IHATA BOJISl HA CTpaHuUTe. B TO3M pen Ha Mucnu, npu eauH Hegopma-
JIEH JOTOBOP, YTOBapsiHETO OT CTpaHUTE Ha (opMa 3a JIEHCTBUTEITHOCT Ha
JIOTOBOPA, JIMIIIABA TEXHUTE BOJIC U3SBICHUS OT ,,9uCTHS e(eKT Ha He3a-
0aBHOTO MOpPaXKIaHE HA TMPABHUTE JACUCTBUS NMPHU MMOCTUTAHETO HA ChIJIa-
che. Bbnpeku mocTUrHaToOTO ChIVIacHe, KOETO caMo Mo cebe cHu € JocTa-
TBYHO JIOTOBOPBT J1a MOPOAU He3a0aBHO JIEHCTBUE M MPABHU MOCIEAULIH,
BOJIATA HA CTPAHUTE € MPEABHIWIA €IHO OOCTOSITENICTBO, KOETO ChHIIO
TpsiOBa Ja ce OCBHILECTBH, 3a Ja MOPOAU TaKbB JIOTOBOP CBOETO JAEHUCTBUE.
ToBa 06cTosTENCTBO B Cilyyas € ,,00IM4aHeTo” Ha BOJIe U3SBICHUITA UM B
ompezeneHa ¢popMma, T.e. 0OEKTUBUPAHE M BHHIIHO M3pa3sBaHE HA TSIXHATa
BOJISL 110 ONpezeneH HauyuH. /loKkaTo ToBa HE Ce OCBILECTBH JIOTOBOPBT €
CKJIFOYCH, HO HE MOpaXk/a MPaBHO JEHCTBHE 3a CTpaHUTE (T.€. HEC Bh3HHK-
BaT CyOCKTHUBHUTE TpaBa W 3aJbJDKCHH). YTOBApSIHETO Ha TakaBa (opma
3a JMCTBUTEIHOCT 03HAYaBa, Y€ JOTOBOPHT € CKIIIOUEH MPU MOJAIIUTET.

37 Bk Tamkep B., [paxmancko npao sa HPB. O6ma uacr. Jsun I1., C., 1973, c1p......
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N3X0kmaliKy OT TO3HM KpaThK aHAJIN3 Ha €IEMEHTUTE OT ChIbpIKaHHE-
TO Ha JIOTOBOpA, B CIIy4auTe, KOraTo CTPAHHUTE yroBapsT (Gopma 3a JeicT-
BUTEJIHOCT Ha JIOTOBOpa, € 0€3CMOpHO, Ye JIOroBOpeHaTa Gopma He Modce
0a 6v0e cvuecmsen enemenm om moea cvovpicarue. Kakto 6e mocouye-
HO, TaKOBa ,,Bb3/IMTaHE’’ Ha CIIy4acH €JIEMEHT B CHIECTBEH M BUHATH 3a-
J'BJDKUTENICH €JIEMEHT OT TOBA ChIIbPyKaHUE CTaBa CaMO B U3PUYHO MOCOYE-
HHUTE OT 3aKOHA CIIy4ad M TO [0 CHJIATA HA KOHKPETHA IIPaBHA HOpMA .
Uin.26, an.2 331 npeasuxkia HUIIOKHOCT HA JOTOBOP IPH JIMIICA HA MPEI-
nycaHa OT 3aKoHa ¢opMa, 3aII0TO MO CHJIaTa Ha Ta3W MpaBHA HOpMaA, Qop-
Marta Mpu TE3U JOTOBOPHU € BB3JIUTHATA B CHIIECTBEH €JIEMEHT OT JOT0BO-
pa, Makap cama 1o cebe cu, OT TJICIUIIE Ha MAaTEPUAITHOTO CH ChIbpPIKaHUE
U ChbBpEMEHHHUS (POpMaIM3bM TS TMO-CKOPO MPEJCTAaBIsIBA YCIOBHE KaTO
HAa4YMH Ha OOEKTHBHpPAHE Ha BOJIE M3SBJICHUATA Ha cTpaHuTe. [lo aHA/OTH-
4YeH HAYWH TPOLEIUPA 3aKOHBT U C OCHOBAHHUETO HA JIOTOBOPHUTE” , KOETO
o cwiata Ha 4wi.26, an.2 33][ cblllo € Bb3IUTHATO B CHIIECTBEH €JIEMEHT
OT ChIBPKAHUETO TIPH T.HAP. Kay3aJdHU JOTOBOPH.

¥ Bk §125 I'T'3, kpICTO 3aKOHOAATENAT U3PUIHO BB3INTra JOrOBOpEeHATa OopMa B CHINECT-
BEH €JIeMEeHT OT cjenkara win wi.293, an.2 T3, kpaero gorosopeHara popMa Ha THPrOBCKHUTE
CHENKH CBINO € U3PUYHO BB3JUTHATA B CHILECTBEH €JIEMEHT OT TAX. 10Ba, Y€ 3aKOHOAATEINAT
B wi.26, am.2 33]] He BB3IMTA JAOTOBOpeHaTa (opMa B TPaKTAHCKOIIPABHHUTE CHCIKH KaTo
CBIIECTBECH €JIEMEHT Ha CHIIUTE, 00ade HE 03HA4YaBa, 4e Ta3u opmMa KaTo yCIOBHE 3a JIeicT-
BUTETHOCT, € NpeBbpHara B condicio iuris (ycioBHe Ha MPaBOTO), 3aIIOTO MOCIECTHOTO HE €
€JIEMEHT OT ChABPXKAHUETO Ha CHIeJIKaTa U B TO3H CMUCHJ HE € 4acT OT BOJIEH3SIBICHUETO Ha
CTpaHHTE. Y CIIOBUETO HA MIPABOTO € U3UCKBAHE 3a JACHCTBUTEIHOCT Ha CHAEIKATa, KOETO MOXKE
Jla TIPEeIX0Xk/1a, 1a ChITBTCTBA MJIH Jla ceBa caenkara. FiMa u pa3nuka B JEHCTBHETO — KAKBO
IIe € TO 3aBHCH OT Pa3NOpPEKAAHETO HA KOHKPETHA IpaBHa HOpMa — 00paTHO JEeHCTBHE MIIH
JIeliCTBHE 3aHaIpe].

3% Jluckycusra B paBHATA TEOPHs OTHOCHO Pa3OMPAaHETO Ha MOHATHETO 3a Kay3a HA JOTOBO-
puTe, HE € peIMET Ha pasriiekJaHe Ha HACTOSIOTO M3JI0KEHHUE MPEBH]I Ha CJI0KHOCTTA Ha
mpobiemMa U 3HaunTeNnHUsA 0beM. Ho, cinenBa nma ce orOenexw, ye moJjoOHO Ha ,,He(hOpMaITHU-
T€ JOTOBOpHW~, KOUTO HE ClIe[Ba Ja ce pa3OupaT KaTo NOTOBOPH, IPU KOUTO JIHIICBA (opMa
13001110, Taka ¥ NpU T.HAp. ,,a0CTPakTHU” JIOrOBOpU HE ClieBa Jia ce pa3dupa, 4ye ca Oe3
Kays3a, a ciie/iBa Jia ce pa3dupa, 4ye Te HIMaT HAKaKBa TUIIMYHA Kay3a, KOSTO Ja € Bh3JUIHaTa
OT 3aKOHa B 33/IJDKHUTEIICH €JIEMEHT OT ChABPXKAHUETO Ha TO3HM BHJ JOTOBOpU. AOCTpaKTHHU-
T€ JOTOBOPH Ca BapHAaTHUBHM JOTOBOPH OT TJIEAMIIE Ha Kay3aTa, T.C. T MOTaT Ja 00CIyXBaT
pa3IMYHU Kay3H U 3aTOBa Kay3aTa HE € ChIIECTBEH €EMEHT OT TSIXHOTO Chabpkanue. O0pat-
HO — IIpY Kay3aJHUTE JOTOBOPH MMa caMo €/1Ha TUIIMYHA, 0COOEHa Kay3a 3a TO3U BUJ. 3aTOBa
W 3aKOHBT 51 Bb3/IMra B CHIIECTBEH EIEMEHT OT JIOrOBOpa M JIMICA i BOAW 10 CrelU(pHYHA, H3-
PHUYHO TpeIBHIEHA OT 3aKOHA MOCIEINIA — HUIIOKHOCT Ha Henust gorosop. Ilo-monpoGHo 3a
Kay3ara, Bk KoHoB T., 3a abcTpakTHHTE C/IENKH M Kay3ara Ha jorosopure, FOOuneeH cOOpHUK
B mameT Ha npodecop Buramm Tamxep, C., 2003, ctp.187-221 u cm. Tsproeeko mpaso, C., 2002,
Ne2, c1p.5-30; C. Credpano, CMHCHI U IPUIIOKHO TI0JIE HA U3UCKBAHETO 32 OCHOBAHUE Ha CJIEN-
Kkute, ci. Tbproecko mpaso, C., 2001, Ne5, ctp.36-64; MBanoB A., [IpexBbpiisiHe Ha B3eMaHUs B
Thproeckust 00opor, C., 2010, ctp.39-52; Takos K., AGCTpakTHHUTE CCNKA B CBETIMHATA HA I10-
HATHATA 32 a0CTPAKTHOCT U Kay3anuteT. — B: [IpaBHu n3cienBanms B mameT Ha mpodecop MBan
Amnocronos, C: Ynmman, 2001, ctp.419-451; KanalimkuieB A., 3a OCHOBaHHETO Ha IPaBHUTE
caenku. Cr. CeBpeMeHHoO mpaso, C., 1990, Nel, ctp.24-31.
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Jlopu u 1a mpuemem, 4e JIOTOBOPUTE UMAT M €CTECTBEHU EJICMEHTH,
JIOTOBOpEHAaTa OT CTpaHuTe (opma 3a JIEUCTBUTEITHOCT B HUKAKBB CIydail
HE MOXE JIa Ce MPUYUCITH KbM TSX, 3alllOTO T€ B CHITHOCT Ca MPaBHU IO-
CJICITUIIH 10 CHJIaTa Ha TpaBHA HOpMA.

OcTtaBa eIMHCTBEHATa BH3MOXKHOCT JIOTOBOpEHATa OT CTpaHUTe Qop-
Ma 3a JIEHCTBUTEITHOCT Ca CMaja KbM CIlydallHUTE €IEMEHTH Ha ChIbpiKa-
HueTo. OT TUIeAuIe Ha KPAaTKUs aHaJIU3 Ha TPUTE BUJIA CIyJaiHHU eJIeMEeH-
TH, TS HE MOXE Jla C€ MPUYUCIIA KbM CPOKa WM KbM Mojyca. Jlamu goro-
BOpEHaTa OT CTpaHHUTe (popma IIe ce OCHUIECTBH € €AHO OBJCIIO U HeCH-
TYpHO CHOMTHE, @ HE € HUTO TEKECT, HUTO OBJEII0, HO CUTYPHO ChOUTHE.
Ot raeauie Ha MPEIMETHOTO CU ChIBPIKAHHME W OT pazOupaHeTo 3a (op-
MaJIM3bM B ChBPEMEHHOTO IPABO, JIOrOBOpeHaTa Gopma npu HeGopMallHu-
Te JOrOBOPH HE € HHUILO JAPYro OCBEH eIHO yciosue . Taka yroBopeHara
¢dopma 3a IeWCTBUTEIHOCT ChABPKA U TPUTE MPEATIOCTABKU Ha YCIOBUETO:
a/. 0OCTOSTENICTBO, KOETO C€ H3pa3sBa B JIEHCTBUE — OOEKTUBHpaHE U
BBHIIIHO M3pa3sBaHE HA BOJIATA HA CTPAHHUTE B OMPECIICH OT TAX HAYWH W
C OIpeNIelIeHN CPeICTBa; O/. TOBa € eIHO OBCIIO 0OCTOSATEICTBO, KOETO CE
IPOSIBSIBA CJIeI CKIIOYBAHETO HA JOrOBOpA’ M B/. TO € HECHTYPHO, T.e.

% OcobeHO CHITHO M3ITBKBA CHITHOCTTA HA JOrOBOpEHaTa GOPMa KATO YCIOBHE, aKO MPH SIHH
HedopMalieH J0roBop, CTpaHHUTE CKITIOYBAT €IIMH MPEIBAPUTEIICH JOrOBOP, B KOUTO MPEIBIIK-
JIaT PEIOM C APYTH YCIIOBUS, Ye OBCHIMAT HeopMaieH OKOHYATENEH TOTOBOP Cle/iBa Ja ce
CKJIIOYHM KaTO yCJIOBHE 3a JEHCTBUTEIHOCT U B onpezaeneHa ¢popma. Harmpumep, equH 10roBop
3a HaeM KaTO CTPaHUTE MPEAN TOBA CKIIOYBAT NPEIBAPHUTEIICH JIOTOBOP, YrOBapsHKHU, 4e LIe
CKJIIOYAT CJIeJ] TOBa OKOHYATEJICH JIOrOBOP 32 HaeM B MUCMeHa (hopMa ¢ HOTaphaHa 3aBepKa
Ha MOAMUCUTE KaTO YCIOBHE 32 ISHCTBUTEIHOCT, KOTaTO COOCTBEHHKBT HAEMOAATEN ce CHAO-
JI C pa3pelieHre 3a MOI3BaHe Ha UMOTa, IPEMET Ha JIOrOBopa.

4 [Mopaau dakra, e ycIOBHETO yKa3Ba eIHO OBJENI0 U HECUTYPHO OOCTOSITENCTBO (ChOUTHE
WM IeHCTBHE) W HACTBIIBAHETO Ha OOCTOSTENICTBO € EIEMEHT OT JOr0BOPa, HETOBOTO IPOSIB-
JICHUE MO0 HEOOXOAUMOCT C€ CHCTOM OT JIBE YaCTH: a/. CYOeKMUBHO He2080 3a8bpuigane, ChC-
TOSIIIO CE OT MPEKUBSIBAHUS M BBHHIIHO MPOSBEHU MPEICTABH U JKEJIAHUS OTHOCHO MPAaBHUTE
MOCJEANIN B 3aBUCHMOCT OT HAaCTBIIBAHETO Ha OOCTOSTENICTBOTO U O/. 0OexmusHo KOHconu-
oupare Ha cyOeKMuUBHOMO 3a68bpuieaHe Upe3 NEUCTBUTENHO HACTBHIIBAHE B OOCKTUBHUS CBST
Ha MpeABUICHO OBJCII0 M HECUTYPHO 00CTOSATEICTBO. Te3H Be YacTH ce HaMHUpar B Olpesie-
JICHO CHOTHOIICHHE TI0 MEXIY CH: TOBa € ChOTHOLICHHE HA gpemMesd NOCIe008amenHOCH Ka-
mo cyOeKmugeHoOmo 3a6vbpuieane Ha YCI06HOMO NPAsOMepHO Oelicmeue GuHau npeouecmsa
obexmuenomo my Kouwcoauouparne. Jlopu u na ce ,,001e4e” poroBopa B yropopeHara gopma
NP CKIIIOYBAHETO MY, Makap M 3a MHOI'O MaJbK MOMEHT OT BpeMe, IIbPBO CTpaHuTe HopMu-
part BoJIe M3SIBJICHHUATA CH, BKIIOYBAIIN M Kilay3arta 3a JopMa OT IJIeIHIIe Ha CBOUTE NCUXUY-
HU NPSKUBSBAHUS U JKEIIAHUS, T.€. IBPBO U MO0 HEOOXOIMMOCT UMaMe CYOSKTHBHO 3aBbpIIIBa-
He, a e/lBa CJie/l TOBA Ta3W BOJISA ce OOCKTHUBHpA M OTpa3siBa ype3 MPEABUICHUTE CPEICTBA B
ompezeneHata Gopma (0OEKTUBHOTO KOHCONWAWpAHE). B uucmo ncuxonocuuecku acnexm
MeHCOY MOMEHMA HA hopmupane Ha 8ONEU3ABIEHUEINO U MOMEHMA HA He2080MO 0OEKMUBU-
PpaHe 8 HAKAKBA CbEMECHHA U 00wa Popma 3a cmpanume, GUHALU UMA UHMEPBAT O 8peMe,
npe3 Koumo ¢ oz2ned Ha popmama e Hanuye pendente condicione. OCBEH TOBa, 3aKOHBT WIH
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NpPEABHUJICHO € KaTo 33bJDKCHNUE, HO HE Ce 3Hae Jlaiy I11€ HACThIIU ChC CHU-
TYPHOCT CHPsSIMO MOMEHTA Ha IMOCTUraHe Ha chriacue. [lo cuara Ha Boms-
Ta Ha CTPAHUTE, TOBA OBJIEIIO U HECUTYPHO JEHCTBUE € BB3IUTHATO B €Jie-
MEHT OT ChIbP)KAHUETO Ha JIOTOBOpA, HO HE KAaTO CHIIECTBEH, a KaTO CIy-
YaeH eJIeMEHT. 3aKOHBT HE U3UCKBA (popMa 3a JEHCTBUTEITHOCT, HO C OTJIE]
Ha KOHKPETHHUTE OOCTOSATENCTBA U JETANIN U HAll-BaKHOTO C OTJIE] UHTeE-
pecuTe Ha CTpaHHTE, T€ Ca JOTOBOPWIIM, Y€ OCBEH ChIJIACHE JOTOBOPHT
TpsOBa J1a ©Ma M OIpeJIeNICH HaYMH Ha OOEKTHBHpAHE Ha TOBA ChIJIacUe 3a
HEeroBaTa JCHCTBUTEIHOCT 3a TiIX (uUpe3 ,,001ruaHe’” Ha BOJIE U3SBICHHUITA
B U30panara ot 11X ¢opma). T.e. ¢ oryie Ha chrilacuero, Gpopmara € eIHO
OBIENIO U HECUTYPHO JICHCTBUE C XapaKTEPUCTUKATA HA OM.IdeAmMenHo yC-
JIOBUE OTHOCHO JIEMCTBUETO HA JIOTOBOPA. 3a CTPAaHUTE JOTOBOPHT, CXBa-
HAT UMEHHO KaTo ChIJIAIlIEHUE HA ChBIAJAIIN HACPEIIHU BOJIE U3SBICHMUS,
HSIMA Ja TIPOM3BEC JKEIAHOTO MPaBHO JIEHCTBHE, CIEIOBATEIHO HAMA Ja
BB3HUKHAT IPABHUTE MOCIEANIIN, aKO HE ObJ1e COBIHATO TOBA YCIOBHE.
Kato ycnoBue, noroBopenarta (opma 3a JEHCTBHTEITHOCT MOXKE J1a CE
NPUYUCIA U KbM nOmecmamuenume YCIOBUA, 3aIIOTO HACTHIIBAHETO Ha
BU3HPAHOTO OT CTPaHUTE JEHUCTBUE (OOCKTHBHpPAHE HAa BOJIC WU3SBIICHUSATA
UM B ompejesieHa popma) M3LSAJIO 3aBUCH OT BOJIATA UM U Ch3HATEIIHUTE
MPEKUBSBAHUS 32 33bJDKCHUETO Ja CE€ M3IMBJIHAT BUSUPAHUTE NPABHU IO-
cneauny. Kato motectaTUBHO yCIOBHE TO OTTOBApsl Ha XapaKTEPUCTUKHUTE

NpaBHATa TEOPUs HUKBJE HE IMOCTABAT HAKAKBO M3HMCKBAaHE KakBa TPsIOBa Jla € MUHUMAJIHATA
MPOXBIDKATEITHOCT BBB BPEMETO Ha Iepro/ia, Ipe3 KOWTO TpsiOBa /1a ce OChIECTBU OBICIIOTO
chOMTHE WITH JIeHCTBHE, 3a J]a NMa TO XapakTepHCcTHKa Ha Obaemo. HezaBucnmo nanu BpeMe-
TO MEXIYy CyOeKTHBHOTO 3aBbpILIBaHE U OOEKTUBHOTO KOHCOJHMIUpPAaHE OTHOCHO (opmara e
€Ha MHHYTa WM €JHA TOJMHA, TOBa MpPHUIaBa Ha CHOMTHETO MJIM ACHCTBHETO XapakTep Ha
OB/ICIO M TO € BUHATH HECUTYPHO, IOKAaTO HE C€ OCBILECTBH B OOCKTUBHHUS CBAT. Hampumep,
CTpaHMTE ITOCTUTraT ChIVIACHe €AMH JIOTOBOP 32 HAeM Ja Ce CKIII0YM B IIMCMeHa (opMa ¢ HOTa-
pHajHa 3aBepKa Ha ITOAINMCHTE, HO JOKaTO TEXHWYECKH CE M3TOTBH M ChIJIacyBa JOTOBOPA
KaTo IIUCMEH TEKCT, a CJIe/l TOBa CTPaHUTE ce ABAT MpeJ HOTapHyc 3a 3aBepKa Ha IOJIHUCHUTE,
3aIBJDKATEITHO U 110 HEOOXOAUMOCT MHHABa ONpeesieH EPHOA OT BpeMe, He3aBUCUMO OT He-
roBara KOHKPETHA MPOIBIDKUTEIHOCT. JIoKkaTo CyOeKTHBHOTO 3aBBpIIBAaHE € HAJHMILE B MO-
MEHTa Ha MOCTHTaHETO Ha ChIJIacHe, KOTaTO M JIBETE CTPAHM Ca M3Pa3Win M O0OEKTUBHpAIN
BOJI€ U3SBJICHUATA CH, HO HE B JIOTOBOpeHaTa (hopMa, TO 0OEKTUBHOTO KOHCOIUMPAHE CTaBa
B €IIMH OBl U MO-KbCEH MOMEHT, KOTraTO TE3H BOJIC U3SBJICHHS Beye ce OOEKTHBHUPAT U U3-
PazaT MO JOTOBOPEHUS HaYMH U ¢ HEOOXOIMMHUTE 32 TOBa TEXHHYECKH M APYTH CPEICTBA.
Hampumep, ctpaHuTe JOrOBapAT NPUCHCTBEHO IO TelIe(OH M MOCTHTaT ChIIIACHE 110 BCHUKH
€JIEMEHTH Ha JIOTOBOpa 3a HaeM, BKJIIOUUTEIHO M TOW /1a € B MucMeHa (opma ¢ HOTapuaHa
3aBepKa Ha IOJANUCUTE KaTO yCJIOBHE 3a JEHCTBUTENHOCT, HO €[HAaTa CTpaHa € M3BBbH
benrapus v HoTapuangHaTa 3aBepKa ce€ W3BBPIIBA €1Ba B MOMEHTA, KOraTo TS CE 3aBbpHE B
CTpaHaTa cjel ONpeAeNeH INepHol OT BpeMme. Mnm CTpaHHTE ca MOCTHIHAIU CBIVIACHE IO
TenedoHa (IPUCHCTBAIIN), HO CJIe TOBa eIHATa ce pa30oisiBa U TOBa oTiara OOeKTHBUpaHe-
TO Ha ITOCTUTHATOTO CHIJIACHE B JIOTOBOpPEHAaTa MIcMeHa (hopMa C HoTapuaiHa 3aBepKa | T.H.
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HAa Y1Cmo TaKOBa, 3allI0TO 3aBHCH CaMO OT BOJISTA Ha 3abJDKCHUTE JINIIA, &
HE OT BOJISITA HAa HE3aIbJKCHO JIUIIE WU CHJIA U3BBH 3aIbJDKEHUTE JTUIIA.

OmnpenensHETO Ha JOTOBOpPEHATa OT CTpaHUTE GopMa 3a ACHUCTBUTEI-
HOCT KaTO YCIIOBUE OT ChIBP’KaHUETO HA JOTOBOpPA MMa CHINECTBEHO 3HA-
YeHUe 3a MPaBHUTE MOCJICIUIIM, aKO Ta3u (popma He ObJie cra3eHa, T.e. aKo
OBJCIIETO U HECUTYPHO OTJIAraTeTHO YCIOBHE HE CE peaiu3upa B 0OCKTHB-
Hus cBAT. Koraro opmara mo cunata Ha 3aKOHA € BB3JUTHATA B CHIECT-
BEH €JIEMEHT, JIUIcaTa Ha TakaBa (opma BOAM 10 crenu(udHa, U3PUIHO
MOCOYEHA MpaBHA MOCIEAUIA — HUIIOKHOCT Ha TaKbB JOTOBOpP (BHXK
.26, an.2 33]). Obaue, axo doecosopenama ¢ghopma ce 8vsnpueme Kamo
omazamenno yciosue, 00 HelHOMO 00EeKMUBUPAaHe He e HAAUYe HULONCEH
002060p, A CAMO JUNCA HA CTLYYAEH eleMeHN OM CbObPHCAHEMO HA COUUSL.
Ta3u nurca, Mo BOJIATA HA CTPAHUTE U C OTJIE] HAa TEXHUTE MHTEPECH KaTo
OCHOBEH JIBUTATell, KOWUTO TW € MOTUBHPAJ Jia BIIS3aT B JOTOBOPHO 00JIHra-
IIMOHHU OTHOIIICHUS, OTHEMA OT MHAYE JIMH MePPEKTEH TOTOBOP HETOBOTO
npaBHO jAeiicTBue. CyOSeKTUBHHTE TpaBa M 3aIbDKCHHS HE BH3HUKBAT, J10-
KaTo He ce CObJHE YCIOBUETO, T.€. JOKATO € HalWIe T.Hap. BUCSIIO ChC-
tostare. Ho, 3a pa3iuka OT HUIOKHUS JJOTOBOP, TYK UMa HAJEXK 1A U OYaK-
BaHE Ha CTPAaHUTE, Y€ C OOCKTHBHpAHE HA JOroBOpeHara (¢opma Ha BOJIE
U3SBIICHUATA UM, TE3U CYOCKTHBHH IPaBa U 3aIbJDKEHUS 1€ Bb3HUKHAT U
TexeH npasonopaxaan] KO® e uMeHHO TOTOBOPHT MO OTJIAraTeHO YCIOo-
BHE, 4 HE HAKAKBB APYT TOTOBOP. 3aTOBA, 3aKOHBT B Wi.25, an.1 331 npen-
BIKJIa, Y€ JIOTOBOPHT HAMA J]a MMa JICHCTBHUE 3a CTPAHUTE, OKATO HE Ce
cOBbJIHE OTNIAraTeIHOTO YCJIOBUE, a HE TO 0OSBSBA 32 HUIIOXKEH 10 CMUCH-
na Ha .26 33/1. Cvc covosanemo na ycnoguemo ce nepgheKyuoHusupa He
camust 002080p, a He2080mMo Oeticmaue.

B 4ncTo mpakTUYEeCcKH acleKT OT TOBa CIIEIBAT CHIICCTBCHH Pa3IUKH.
HumoxxHuaT 1oroBop mopaid JIMIICA HA MpeanucaHa OT 3aKkoHa Qopma
KaTO CBHILIECTBEH €IIEMEHT He Modce da ce canupa. be3 3HaueHue € 3amo u
M0 KaKBH MPUYHMHU HE € Clla3eHa u3nckyemara ¢popma. bes3 3HaueHue e na-
JIM CTPaHUTE Cca 3HACNH, Y€ Ce U3MCKBA opMma, Oe3 3HAUCHHE € Ik HE ca
CKJTIOYMJIM JIOTOBOpa B Ta3u opma, AeiiCTBaliKM BUHOBHO (OT TJIEIHIIE HA
elHaTa WIM M Ha JBeTe CTpaHu) uiau Oe3 BuHA. J[opu Bmocienctsue naa
o0JekaT BOJie M3SBJICHHUATA CH BB hopMaTa, KOSTO M3UCKBA 3aKOHBT, TOBA
HSIMA J]a € CTapHsT JIOTOBOP, a IIE € HO8 002080p (CX8AHAM KAMO HO8 Npa-
sonopaxcoawy FO®@), KOUTO OT TO3M MOMEHT IIlE€ TOPATU 3aHaAnped TOBA
MPaBHO JCCTBHE, KOETO MO3BOJIABA 3aKOHBT U KOETO UCKAT cTpanute. Ka-
TO HUIIIOXKEH, CTAPHUST JOTOBOP M TO B HAW-TOOPUAT CIIydaid, IPH YCIOBUSI-
Ta Ha KOHBEPCHUSTA MOXE Jla c€ IpeoOpasyBa B ApPYT AOTOBOp (T.€. APYT
npaBonopaxaan] KO®d), koiTo cmocodbcTBa M MoMara Ha CTPaHHUTE J1a T0-
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CTUTHAT BIOCIECTBUE KEJIAHUTE MPABHU MOCJIEIUIM HA HUIIOKHUS JI0TO-
Bop ™.

JloroBopenara (opMa KaTto yciaoBHUE BOAM JI0 IPYTH MPaBHU MOCIEAN-
mu. B Tasu xumoresa, oT cyOeKTHMBHA CTpaHa MOBEIECHHETO HA CTPaHUTE
OTHOCHO OOEKTHBHMPAHETO Ha (opMaTa € MPaBHO PEBEJIAHTHO. 3a 3aKOHa
BEYE € OT 3HAUEHUE J1aJIi YCIOBUETO KAaTO CIy4acH €JIEMEHT HE € OChILECT-
BEHO BMHOBHO U OIII€ TIOBEYE — OT CHUIECTBEHO 3HAYCHHE € IO Yhs BHHA €
OWJI0 OCYeTeHO HErOBOTO HacThmBaHe. Un.25, an.l, uzpedenue BTopo 33/]
BbBEXKNA (ukyusama, 4€ yCIOBUETO C€ CUMTA 3a HACTHIWIO (COBIHATO),
aKO CTpaHaTa, KOATO MMa MHTEPEC OT HeCOBABAHETO MY, HeIOOPOCHBECT-

*2 Hanpumep, aKo 3a CHOTBETHHS JOrOBOpP CIIOPe M3MCKBaHMATa Ha w18 33]] ce m3mckBa
HOTapuanHa (opMa, a CTpaHUTE ca CKITFOUMIIA JOTOBOP CaMO B MMUCMeHa (hopMa, TO IO CHiIaTa
Ha wi.26, an.2 33]] TakbB JOTrOBOp € HUIIOKEH MOpajy JIMICA Ha MpeAnucaHa OoT 3aKOHA
(hopma. Ako ca HaiIIe YCIOBHATA 32 KOHBEPCHSI, KOETO BKIIIOYBA U HAMEPEHHUE U )KEJIaHUE Ha
CTpaHUTE 3a TOBA, ThI KAaTO KOHBEPCHUATAa HE HACTHIIBA aBTOMATUYHO, T.€. €X Lege, n3pbppie-
HOTO OT CTpaHUTE, MOXKE [la ce KOHBepPTHpa cropen mpaBmiara Ha €wi.19, an.1 331 B eaun
mpeaBapuTesieH noroBop. Ho, xemaHuTe OT CTpaHWTE MPaBHH MOCICAWIN HE BH3HUKBAT IO
cuilaTa Ha TO3U MPEJBapUTENIEH JIOTOBOP, a 10 CHiIaTa Ha OKOHYATEIHHUS JI0OTOBOpP, KOMTO Te
1l CKJIOYAT BIIOCIECTBHE MPH CIa3BaHe Ha JopMaTa KaTo ChIIECTBEH €JIEMEHT.

* HanpumMep, TakaBa XHIIOTe3a MOXe 13 BB3HHKHE, KOTaTo € YrOBOPEHO, de JOrOBOPBT 3a
HaeM Ha HEeIBIKMM MIMOT CJIe[Ba Ja CE CKJIIOYH B MHCMeHa (opMa ¢ HOTapHaTHa 3aBepKa Ha
MIOJIIACUTE KAaTO YCIIOBHE 3a JEHCTBUTEIHOCT Ha JIOTOBOpa. Bb3 0CHOBa Ha mMpHHIMMA 32 OT-
HOCHUTEJIHOTO JAEHCTBHE Ha AOTOBOpUTE, BU3MpaH B wi.21, an.1 33/, mpexBbpisiHeTo Ha cOO0-
CTBEHOCTTA BHPXY HEABWKHUMHI UMOT € OCHOBaHHE, KOETO BOJH 1O IpEeKpaTsIBaHEe Ha HaeM-
HUS TOTOBOP 32 TO3W MUMOT. JJOTOBOPHT OOBBP3Ba CTapus COOCTBEHUK W HaeMaTells, HO HE U
HOBHSI COOCTBEHHK HAa UMOTA M HAeMaTelsd, MEXIy KOWTO HAMa OOJWTallMOHHU OTHOIICHHUS
10 TIOBOJI Ha MMOTA. [IpeXBBbpIAHKN COOCTBEHOCTTA, CTAPUAT COOCTBEHUK-HAEMOIaTell Bede
HSIMa MpaBo Ha (akTHYecKa BIACT HaJ UMOTA, a TOBA € CEPHO3HA IpeykKa TOH J]a € B ChCTOs-
HHUE J1a U3ITBJIHA OCHOBHOTO CH 33JBJDKEHHE CH [0 HAeMHHUS JOTOBOP Jla OCUTYPH IIpeaocTa-
BSHETO W TIOJI3BAHETO Ha MMOTa OT Haemarens. OTIeTHO, HOBHUAT MpHOOpeTaTes Ha MMOTAa,
NpUTEXaBalky MPaBOTO U Ja IO MOJ3Ba, U Ja I'o Bilajee, ¥ J1a ce pa3nopexk/aa ¢ Hero He e 3a-
J'bJDKEH KbM Haematens. Cropen wi.21, an.l 331, 1oroBopbT M0 U3KIOUYEHHE MOXE Ja UMa
JISMiCTBHE U 3a TPETH JIMIA, HO CaMO B U3PUYHO NMPEABHICHUTE 3a TOBa Cilydau. TakbB CIy-
qaif, 3aKoHBT npeasmwkaa B wi.237 33/1. [To-konkperHo B w237, an.2 33]] Toil npensmkaa,
9e aKo JOTOBOPBT 32 HAeM MMa JOCTOBEPHA JaTa, BBIIPEKH JIUTICATa Ha TOTOBOP MEXITy HOBH-
ST IpUOOpETaTeNl Ha UMOTa W HaeMaTels, JOTOBOPBT 32 HaeM MEXAY CTapHs HaeMoJaTeN U
HaeMaTessi 0OBbp3Ba HOBUSI COOCTBEHUK TPH YCIOBUSTA Ha CBHIIUS 0 NPEABUACHUS B HETO
CPOK, HO 3a HE TIOBeYe OT e/IHa TOJHa OT NPEeXBBPIsIHETO. B T03U ciyvaii yroBopeHnata ¢op-
Ma 3a JICHCTBUTEIHOCT ChBIIaJa C M3UCKyeMara OT 3aKOHa (hopMa 3a MPOTHBOIOCTABSHE KATO
BTOpaTa Cce MOTIIbIa OT IbpBaTa. [Ipy TOBa MONIOXKEHUE, aKO CTPAHHUTE Ca CKITIOYIITH Hedop-
MaJTHO CHIVIANICHHUE 3a HACM U CIIOpPEN YroBOpKara TpsiOBa ma oOJeKaT CHIIOTO B IMHCMEHA
(dopma ¢ HoTapHasHa 3aBepKa KaTo yCJIOBHE 3a ICHCTBUTEIHOCT U Ta3u (opma Olle He € cIia-
3eHa, JIOTOBOPBT HE Mpou3Bexkaa JeiicTBre. Ho, ako B TO3M MOMEHT HaeMOJATENISAT UMa Bb3-
MOYHOCT J]a TMPOAAJIe U3r0JJHO UIMOTA Ha TPETO JIUIIE, TO TOW MMa MHTEepeC OT He COBbABAHETO
Ha YCJIIOBHETO, 3aII0TO CIIENKATa C MPHOOPETATEIAT e € YICTa, HMOTBHT IIIe € 0€3 TEKECTH I10
OTHOLIEHHE Ha 3aBapeHH JIOTOBOPH 32 HAEM, YHETO JACHCTBHE HOBUST COOCTBEHHUK IIE TPsIOBa
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HO € Tompeunsia Jia HacThlu TO. ToBa € T.Hap. ,, puHeuparno covosane Ha
ycaosuemo ”, KOGTO KaTo Ujes UJiBa olle OT pPUMCKOTO TipaBo. TakaBa ¢uk-
1S € HEBB3MOXKHA M HEJOITyCTHUMa, TOraBa Korato ¢popMara € ChIeCTBEH
€JIEMEHT OT JoroBopa (Buwxk wi.26, an.2 33]1). [lo cuiara Ha Ta3u Quknums,
IIIOM YCJIOBHETO C€ CUMTA 3a HACTHIWIO, COBIHANIO C€, TO CIEABA, Ye JOT0-
BOPBT ce ,,canupa’ (8 cMUCbHI, de geye ca NPOsiIBEHU 8CUYKU eleMeHmuU Om
CHOBPIICAHUEemo My) W Te TIOPOIH TPABHO JeHCTBHE. AKO BHHATa 3a He-
OCBIIIECTBSABAHETO Ha JJOTOBOpeHaTa (opMa € Ha CTpaHaTa, KOATO HsIMa WH-
Tepec OT HEeCOBJIBAHETO, NMPABHOTO TOJIOKECHUE CE 3ara3Ba U B MOMEHTA,
KOTaTo U TS U3BBPIIN HEOOXOIUMUTE JEHCTBHS 32 OOCKTUBUpPAHE HA BOJIE-
W3SIBJICHHETO CH B JIOTOBOpEHATa opMa, CE CUUTA, Y€ YCIOBUETO CE € OCh-
IIECTBWJIO U JIOTOBOPHT, CXBAaHAT KaTO ChHINUsS mpaBonopaxaam 0D, mie
MOPOJIU JEHCTBHE.

Jpyrusat BaXxeH MPaKTUUECKU BBIIPOC € CBbP3aH C MOMEHTa, OT KOUTO
JIOTOBOPBT Mopaxkaa aeiictue. Korato ¢opmara € ChIIECTBEH €IEMEHT OT
JIOTOBOpA, TOW € HHIIOXKEH, T.€. U300I0 HEe MOopaXkaa NMpaBHO JCHCTBUE,
CYUTAHO OT MOMEHTA Ha CKJIFOYBAHETO MY. TakbB JOTOBOP HUKOTA HE TO-
paka MpaBHO JACWCTBHE, 3aII0TO € M3HAYAIIHO HETOJIEH MPABOMOPAKIAI
HO®, a ako Obae cmazeHa ¢opmara BHOCIEACTBUE, KAKTO O 0TOENsI3aHo,
TOBa HE T'O CaHHpa, a MPEJCTaBIIABAa HOB JIOTOBOP KAaTO MPaBOMOPAXKIAI]
HO®, koifTo OT TO3U MOMEHT MopaxkJa jaecTBue € To 3aHanpen. [lo cb-
HIUSAT HAYMH CTOM BBIIPOCHT U aKo (hopmara € crazeHa M3Ha4ajaHo — JIOTOo-
BOPBT 1€ MOPOJIU ACHCTBUE CAMO 3aHAMPE].

Ako obaue, (hopmaTta € CllydaeH €JIEMEHT OT JIOTOBOpa, MPeACTaBIIsIBA-
1ja ycjaoBHe, TO Torasa ce mpuiara 4i.25, an.2 33/1. Cnopen To3u TEKCT,
cOBIBAHETO HA YCIOBUETO MMa 00paTHO neicTBre. TeKcThT e 001 6e3 na
Ce MOCOYBAT U3KJIIOUEHHUS M CIICIOBATEITHO TOW BKIIFOYBA B ce0€ CH U XUIIO-
Te3aTra Ha GUHTHPAHOTO cCOBABaHE Ha ycioBuero. HezaBucumo namu dop-
MaTa III€ Ce CYMTAa 3a OCBIIECTBeHa OWJIO MO BOJISATA HA CTpaHuTe (I0Opo-
BOJIHO OOEKTUBHO KOHCOJUAMPAHE Ha CyOEKTUBHOTO 3aBbPIIBAHE) MM IO
0bTs. Ha (PUHrHMpaHOTO cOBJBaHE HA yciaoBHETO ((GUKLUSA, 3aMmecTBalla

Jla M3THPIH U TOHECEe B 3aBUCHMOCT OT (hopMaTa Ha HAaeMHHS IOToBOp. UecTo, caMusT
KyIlyBau IOCTaBs KaTo yCJIOBHE HMOTHT Jia € 0e3 TeXeCTH, 3a Jla ce peasiu3upa rnpoaaxOeHara
caenka. M ako Mo Te3u NMPUYMHHM HAEMOJATEISIT HEeJOOPOCHBECTHO OTKAa3Ba 4pe3 Pa3UuHU
MOBOJIM M C Pa3MYHM OCHOBaHMS Ja M3BBPIIM HOTapuallHa 3aBepKa, 3a Ja MoXe Heobes-
MOKOSIBAHO J1a CKIIFOYM HOTapualiHaTa CJejKa 3a MPEeXBbPIsHE Ha COOCTBEHOCTTA, TO IIE €
HaJMlle MMEHHO XUIloTe3aTa Ha wi.25, an.l, uzpeuenue Bropo 33/1.
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JI0OOPOBOJTHOTO OOEKTUBHO KOHCOJIMIUPAHE HA CYOEKTHBHOTO 3aBbpIIIBa-
HE), TOCIIE/INIIATA 1€ € €/IHA U ChIa — JOTOBOPHT Ille IOPOIU ICHCTBUE HE
OT MOMEHTa Ha COBJIBAHETO Ha YCIOBUETO, 2 OT MOMEHTA Ha CKJIIOUYBAHETO
My. B mocouenara xumores3a ToBa 03Ha4aBa, 4y€ TOW L€ MOPOAU JIEUCTBUE
3a CTpaHHUTE OT MOMEHTa, B KOMTO T€ ca MOCTHTHAIU ChIlacue (CyOeKTUB-
HO 3aBBPIIBAHE), JOPU H MO0 HAYMH U ChC CPEJCTBA, KOUTO HE CHOTBETCT-
BaT Ha JOTOBOpeHara ¢opMa, Thil KaTo T € Onina 0OCKTUBHpaHA 10 HEH3-
OEKHOCT B €/IMH MO-KbCEH MOMEHT (0OCKTHBHO KOHCOJHUINPAHE HA CyOeK-
TUBHOTO 3aBBPIIBAHE).

ToBa mMa CBIIECTBEHO NMPAKTHYECKO 3HAYCHHE, KOTaTO MEXIY MO-
MEHTa Ha He(OPMAITHOTO MOCTUTAHE HA ChIVIACHE M MOMEHTA Ha o0Jmya-
HETO Ha TOBA ChIVIacHe B JOroBOpeHaTa (Gopma MMa MO-NMPOIAbIHKUTEICH
NEepUoa OT BpeMme. BbIpeku moCcTUTHATOTO chriacue, CyOeKTUBHUTE MpaBa
U 32JIJDKEHUS BCE OIIE HE ca BH3HUKHAIM, a € HaJHIIe CaMO HaJlexk/a yc-
noBueTo aa ce copaue (nihil adhuc debetur, sed spes est debetum ir1), 3a ga
BB3HUKHAT BajuaHo. Ho, omie oT puMCKOTO MpaBo € Bb3MpHUeTa UAesTa, 4e
THI KaTo MpaBaTa U 3aJAbDKEHUATA 11I€ Bb3HUKHAT BaJIHIHO, aKO YCIOBHUE-
TO ce cOBHE, TO HAMa IPEUKa JIa Ce J1aJie HAKaKBa NpeBapUTEITHA PeryJia-
WSl ¥ CAHKIIMS C OTJIe/I MHTEPECUTE Ha CTpaHuTe. Ta3u caHKIHs, KaKTO Be-
ye Oe MoCcoueHo, ce u3pa3siBa BB QUKIUATA 32 COBABAHE HA YCIOBHUETO, &
perynanusiTa Ha MOTEHIMATHUTE MpaBa M 3aJbJDKCHUS CE H3pa3siBa BbHB
BB3MOXKHOCTTA JIa C€ W3BBPIIM IECHsI HA YCJIOBHO B3€MaHE WM Jia CE
NPEXBBPIN YCIOBHO 3aJb/DKEHUE (Upe3 BCTHIIBAHE WIIM 3aMECTBAaHE B
near). Jlopu e momycTtuma M HOBAIlMsl, KAKTO U 3aMECTBaHE B MPABOOTHO-
HIeHUeTo 1o cMmuchia Ha ui.102, an.3 33/]. Pa3Oupa ce, B Te€3u ciiyyau u
[ECHSTA, U 3aMECTBAHETO B JIBJIT, M CTHIIBAHETO B JIBJIT, M HOBAIIHTA, U 3a-
MECTBaHE B IMPABOOTHONICHUETO HE MOTAT Jia TIOPOIST JACHCTBUE B MOMEH-
Ta Ha CKJIIOYBAHETO HA CHOTBETHUTE CJENIKH, a TOBA 1€ CTaHE B €IUH IO-
KbCEH MOMEHT, KOraTo (aKo) BoJie M3SBIEHUSATA ObAaT OOEKTHBHpAHH B
noroBopeHara ¢opma (T.e. ce cObJHE yCIOBUETO Ha OCHOBAHUS JJOTOBOP).
[TomoOHa BB3MOXKHOCT € HEIOIyCTUMa, ako ¢opMaTta € ChIIECTBEH elie-
MEHT OT JJOTOBOpPA M JIUIICaTa i BOJYU A0 HUIIOKHOCT, 3aII0TO HE MOTaT Ja
Ce MPEXBBPIAT CyOCKTUBHU MpaBa M 3aAb/DKCHUS OT HUILOXKEH TOTOBOD,
THI KaTO T€ HUKOTa HE Ca CHIIECTBYBAIM U C OTJIE] HA HHIOKHUS JOTO-
BOp HUKOTA HE MOTAaT J]a Bh3HHUKHAT.
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PE3IOME

B nacroseii crathbe aHanu3upyercs popManu3M Kak MPUHIIMI TPaXkK-
JTAHCKOTO TMPaBa U €ro MpOsBICHHUS OTHOCUTEIHHO I'Pa)/1aHCKO-IPABOBBIX
JIOTOBOPOB C TOYKH 3peHHs UX PopMbl. [IpociiexeHo ero BOSHUKHOBEHUE U
pa3BUTHE B PUMCKOM, CPEIHEBEKOBOM M COBPEMEHHOM IIPaBe U €ro COOT-
HOILIEHUE C MPHUHLIUIIAMU WHIUBUAyAIU3Ma C TOYKU 3peHus (opMHUpOBa-
HUSI COBPEMEHHOI'0 MPEICTAaBICHUS O JOTrOBOpE. AHAIM3UPOBaHA TUIIOTE3a
0 JIOTOBOPEHHOM MeXay CTOpoHaMu (OpMOMl AEHCTBUTEIBHOCTU B Ipax-
JTAHCKO-TIPABOBBIX JIOTOBOPAX C TOYKU 3PEHUS JIOMYCTUMOCTH U MPABOBBIX
MOCTIEICTBUH U €€ OIpe/ieJIeHHe B CIy4asx, KOr/ia OHa SIBJISETCS yCIOBHEM
0 CMBICITY CTaTh 25 3aKoHa 00 0053aTeIbCTBAX U IOTOBOPAX.

SUMMARY

With the present article is analyzed the Formalism as a principle of the
Civil Law and its manifestation to the contracts of the Civil Law from the
point of view of their form. It is studied the beginning and development of
the Formalism through the Roman, Medieval and modern Law and its
interrelation with the principles of the Individualism in connection with the
formation of the modern idea for a contract. With the present article is
analyzed the hypothesis of the negotiated between parties form of the civil
contract for its validity from the point of view of an admissibility and
consequences and determination of such form of the contract as a condition
according to art.25 OCL.
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NHCTUTYIUOHAJIU3MDBT B IPEBHOI'PBLIKATA
ITPABHO-®UJIOCOP®CKA MUCDHJI

%
ac. IInamen Kanee

§ 1. O01mu Oesexku

VcTopusita Ha IIMBIIIM3ANKATA € H3ITBITHEHA C MHOXECTBO IPUMEPH 32
HaJIMYMe Ha MOCTOSHEH CTPEMEX KbM ypexkIaHe M IpeypexaaHe Ha o0-
IIECTBEHUS XKMBOT. BCHITHOCT TOBA € MpoIleC Ha MHCTUTYIIMOHAIN3UPaHEe
Ha 00IlleCTBEHATA JICHCTBUTEIIHOCT.

WHCTUTYIIMOHATHOCTTa € HA4YMHU Ha (OpPMHUpAHE, CHIIECTBYBaHE U
(GYyHKIIMOHUpaHE Ha ChIbPKAHUETO Ha SBJICHUATA OT OOIecTBEHaTa
NeCTBUTEIHOCT. HCTUTYIIMOHATHOCTTA C€ MPOSIBSBA KaTO OpraHu3alu-
OHHAa M HOpMaTHBHAa. Pa3HOBUIHOCT Ha OpraHU3allMOHHATA WHCTUTYIIHU-
OHAJIHOCT Ha OOIIECTBOTO € IbpXKaBHATa PEaHOCT, a HA HOpMaTHBHATA —
npaBHATA JeHCTBUTENHOCT. B TO3M CMHCBI crienudMuHATa MHCTHTYIHU-
OHAJHOCT € OOII0 U OMPEIEIAII0 KaueCTBO Ha AbpiKaBHATa PEaTHOCT U Ha
IIpaBHATA JIEUCTBUTEIHOCT.

Ha Bce mo-pa3BuBamara ce MHCTUTYLMOHAIIHOCT Ha JIbpKaBHATa pe-
aJIHOCT U Ha MPaBHATA JCMCTBUTEIHOCT ChOTBETCTBA HEIIPEKHCHATOTO Pa3-
BHBAII0 CE€ M3MOJ3BAHE HA MHCTUTYIMOHAIHUS MOAXOJ MPHU TAXHOTO M3-
cnensane.” I[Topajy TOBA BCAKO MCTOPHYECKH CH3JaJEHO METOIONOIHYHO
yYeHHE Ha IOPUCTIPYJICHIUATA € W3pa3 Ha OTHOIICHWE KbM HHCTUTYIIHU-
OHAJHOCTTA Ha JIbp)KaBHATa PEATHOCTH M Ha MpaBHATA JACHCTBUTEIHOCT.
3amavyara Ha HACTOALIUS TEKCT € Ja pa3Kpue MPOSBICHUETO HA WHCTHUTY-
[IMOHAJM3Ma KaTO MOJXOJ KbM IMpaBHATA JEHCTBUTEIHOCT B JIPEBHOTPHII-
Kara MpaBHO Gui10co(hcKka MUCHIL.

B wucropusara Ha apeBHOrpblKaTa mpaBHO (uiiocodcka MHCHI ce
ouepraBatr Tpu nepuojaa. [Ipe3 mbpBuUs mepuoa — Hapu4aH OIlEe paHEH Iie-
pPHOJ — MPECTAaBUTE 3a MPABOTO HA IPEBHUTE I'bPIU CE PALlMOHATH3UPAT U

* Agmopbm Ha HACMOAWUSL MEKCM € ACUCTNEHM N0 Meopust HA ObpPIUCABAMA U NPABOMO 6
LJIOH na BCY. Ynen e na bvieapckama acoyuayusi no guiocopus Ha npasomo u COYUaiHa
@unocogus, kosmo e wacm om Medxcoynapoonama acoyuayus no guiocogusi Ha NPasomo u
coyuanua gunocogus.

! Boitues, I'., [Ipapausar uactutynnonammssm, C., 2009, c.86.
% ak Tam, c.87.

132



IOpuauyeckn coopunk — 2014 HIOH

B pe3yJTat oT ToBa ce hopmupa npaBHo ¢unocopckusT moaxosa. [Iepeure
HAYCHKH Ha palMOHANM3allMsi Ha JPEBHOTPBIIKATA MpaBHATA MUCHI Ca B
TBOpuecTBOTO Ha Omup m Xe3own, a MUOHEPUTE B TMPHUIIOKEHUETO HA
npaBHO (prstocoCKus MOAX0 ca 3HAMEHUTHUTE CeleM MbApenn. Bropusr
MEepHo/J] € BpeME Ha BBH3XO0J Ha MOJUCHATA CUCTEMa U Pa3lBET Ha JPEBHO-
rpblLKara npaBHO-Puiiocopcka Muchi. [IpaBHO-Puiiocopckure BB3rIEAn
pe3 TO3W MEPHO/] ca MPEJACTaBeHH B yUeHHUsATa Ha J[eMokpuT, copucrture,
Cokpar, Ilnaton u Apucroren. [Ipe3 TpeTus nepuoa — Mo U3BECTEH CPell
UCTOPHIIUTE KaTO MEepUOJ Ha eJIMHM3MA — MOJIMCHATa CUCTEMa € B YHaabK
MOpajy MOMAJaHETO HA TPBLKUTE MOJUCH IIbPBOHAYAIHO IOJI BIACTTa HA
Anekcanabp MakeqoHCKH, a MO-KbCHO W 1oA Biactra Ha Pum. IIpaBHO-
¢bunocodckuTe BB3TIEAN OT TO3M MEPUOJ Ca NMPEICTABEHNU B YUCHHSTA Ha
Enukyp, crounure u [loauOuii.

Bceeku eauH nepuoj; oT pa3BUTHETO HA JIPEBHOTPbBIKATA MpaBHO-(PU-
nococka MHUCHI 3acily)kaBa CaMOCTOSITENTHA TMPELEeHKa OT MO3WUIMUTE Ha
MpaBHUS WHCTUTYIIMOHAIN3BM. ToBa € Taka, 3aloTO BbB BCEKU €IWH OT
MPEICTaBeHUTE MEPUOIU CE OTKPUBAT MPHUHOCU U CHOTBETHO HEIOCTATBIIH
MpHU pa3KpUBaHE HA WHCTUTYIIMOHAHUTE KadyecTBa Ha MpaBHATa JACHCTBU-
TeTHOCT. B Ta3u Bpb3Ka B MOCIIEABANIOTO U3JIOKEHUE B TPH CaMOCTOSATEII-
HU naparpada e cnpeM BHUMaHUETO CH BbPXY HPOSBUTE HA UHCTUTYIH-
OHaJIM3Ma Ha BCEKH €IWH OT TOpe OYepTaHWTE €Talu B Pa3BUTHETO Ha
JIPEBHOTPBIIKATa MPaBHO-(UI0CO(CKA MUCHIL.

B 3anagHaTa mpaBHa TpaguIys TBPBUTE MPOSBU HA OTHOIIEHWE KbM
MHCTUTYIIMOHAIHOCTTA Ha MIPaBHATa ACHCTBUTEIHOCT MOTAaT J]a CE OTKPHST
B JPEBHOTpBIIKaTa mpaBHO-(uigocopcka Muchia. Omie B caMOTO HA4alo €
BAKHO Ja Cce€ OTOENeXH, Y€ JPEBHOTPBIKUTE MPEICTaBH 3a MPABOTO HE
MpaBsT M3KIIOYEHUE OT M3BOJIA, Y€ MPEACTABIABAT HECH3HATEIICH MPUHOC
3a pa3KpHBaHe Ha WHCTHTYIIMOHATHHUTE KadecTBa Ha IpaBHATa JCHCTBU-
tenHocT. [lpuumHata ApeBHUTE I'bPIM J1a HE OCH3HABAT CBOS MPHUHOC 3a
pa3KpuBaHE Ha MHCTUTYIHOHAIHUTE KauecTBa Ha MpaBHATa JIEHCTBUTEI-
HOCT € 00CTOSITEJICTBOTO, Y€ B MPEJEIUTE HA JPEBHOTPBIIKOTO OOIIECTBE-
HO Ch3HAHME HUKOTA HE € ChIECTBYBaJl 000COOCH 5T ChC CIEU(DUIHO
TpaBHA OPUEHTALKs.” J[PeBHHTE I'bPIM [O3HABAT €/HA HEPa3uwICHEHa Hay-
Ka, KOsITO 00XBallla U MpeJACTaBUTE 3a MpaBoTO. ToBa € Taka, 3alloTo APEB-
HOTPBIIKATE MUCIUTENIA HE Ca IOPUCTH, HUTO B CETAITHUS CMUCHJI HA 1Iy-
MaTa, HUTO CIOpe]] ToraBalHuTe pa3oupanus. Te ca ¢punocodu, mocTaBu-
7 mpoOeMHUTe Ha MPABOTO B IIEHTHPA Ha CBoWTE M3cienBaHus. [1o To3m
Ha4YWH MPABOTO CE€ MPEBPBHINA B YACT OT €/1Ha M0-0011a ¢unocodcka A0KT-

3 Kemu, JIx., KpaTka HCTOpHS Ha 3amajHaTa Teopus Ha npasoto, C., 1998, c.16.
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pHHA, B YUUTO paMKHU IPEJCTaBaTa 3a IpaBHATa AEUCTBUTEIHOCT ce dop-
Mupa Ha 0a3a XapakTepHUs 3a Ta3u JAOKTPUHA MUPOIJIE] U CTaBa 4acT OT
€/lHa LIAJO0CTHA IIPeicTaBa 3a CBETa.

JlpeBHUTE I'bpPLM CU NPEACTABAT CBETA JyaluCTUYHO. Te mpuemar na-
paJIEIHOTO CBIIECTBYBAaHE HA JIBa Pa3jIMUHU CBSITA — UCTHUHCKHU CBST Ha
UJEUTE U CBETHT Ha CETUBHUTE Bb3NPUATUA. JOKATO CBETHT HA UIECUTE —
TO3M HEBUAMM CIOpPE] TEXHUTE MPEACTAaBU CBAT — € BEUEH U HEU3MEHEH,
TO CBETHT Ha BB3NPUATHITA € IPEXOJEH U IPOMEHIIUB.

[TocoueHMAT nyanu3bM € U3XO0JHA TOUKA U Ha JPEBHOTPBIKUTE MpaB-
HO-(uocodcku Bb3raeau. JIpeBHUTE IbpLiM IPUEMAT, Y€ IIpaBHATa JAEHUCT-
BUTEJIHOCT pa3KpuBa JBE CTpaHU — METa IOpUNUEcKa U opuandecka. /Ise-
T€ CTPAHU Ha NpaBHATa JICHCTBUTEIHOCT CBHLIECTBYBAT B Pa3JIMYHU U3MeE-
peHus. Jlokaro MeTa ropuauMyeckaTa CTpaHa NMPHUHAIICKU HAa MCTHUHCKUS
CBSIT Ha MJIEUTE U NIOpaJX TOBA HEMHNUTE KOMIIOHEHTH IPUTEKABAT KauecT-
BaTa BEYHOCT U HEU3MEHHOCT, TO IOpUANYECKATa € YacCT OT CETUBHUS CBST
Ha BB3NPUTUATA U KAaTO CaMUs HEro € MpexojHa W IpomeHinusa. Tosa
HPELEHEHO OT MO3ULMUTE Ha IPABHUS MHCTUTYLMOHAIU3BM HUJIBA J1a TIOKa-
e, 4e JIPeBHUTE I'bPLM 3a IIbPBU IIBT B UCTOPUATA HA 3alajgHaTa MpaBHA
Tpaauiusi OOpbIIAT BHUMAaHKUE HAa IBOMCTBEHATA CYyOCTaHIIMAIHA CHIIHOCT
Ha [TpaBHATa JEHCTBUTETHOCT.

[lpaBu BmewatseHue, 4e APEBHOrpbUKHUTE (puiaocodu MposBsBaT HU3-
CJIEIOBATEJICKM MHTEPEC €IMHCTBEHO KbM MeTa IOpUINUYecKaTa CTpaHa Ha
IpaBHATa JEHCTBUTEIHOCT U U300110 HE C€ HHTepecyBarT OT HeilHaTa opu-
nuuecka crpaHa. [loka3sHa B TOBa OTHOILIEHHE € TOTAJIHATA JIUIICA Ha MIPaB-
HO JJOrMaTHU4HA UHTEpIIpeTalys B TEXHUTE u3cieaBanus. [IpuunHara e Be-
4ye CIIOMEHATOTO OOCTOSITENICTBO, Y€ APEBHOTPBLKUTE MUCIUTENIN IO IPO-
(ecust He ca IOPUCTH.

Heskook

§ 2. UHCTUTYUMOHAIU3MbT
B 30paTa Ha APEBHOIPBUKATA MPABHA MUCHJI

B nmpeBHOrpbIKaTa KyJITypHA TpaJHIMs MpEAcTaBaTa 3a JBOWCTBEHA-
Ta CyOCTaHIIMaJIHA CBHIIHOCT HA MpaBHATa NEHCTBUTEIHOCT CE Cpela 3a
I'BbPBU MBT B moemute Ha OMup U Xe30u/.

B tBOpuecTBOTO Ha OMUp Ta3u NpeCTaBa € u3pa3eHa upe3 MOHATUATA
,»JIUuKe” U ,,reMuc”’. Jlokaro ,,iuKe” uMa CBOsI IPOU3XO0Jl B UCTUHCKUS CBST
Ha WJIEUTE U TOpaJu TOBAa € BEYHATa M HEUM3MEHHA CIPABEIJIMBOCT, TO
,»TEMHUC” € MPEXOAHOTO M MPOMEHIMBO oOuyaiiHO mpaBo. Taka ,,iuke” ce
ABsIBA U3pa3 Ha MeTa IOpUAMYECKaTa CTpaHa Ha MpaBHATA JIEHCTBUTEIHOCT,
a ,,TeMUC” — Ha HEWHATA IOPUANYECKA CTPaHA.
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B nmoemure ,Unuana” u ,,Oauces” Omup cxpaiia npaBHUTE oOWYau
KAaTO KOHKPETHO MPOSIBJIEHWE HA BEYHATa CIPaBEIMBOCT B CBETa Ha ce-
THBHMTE BB3NpUATHA. ' [10 TO3M HAYMH JPEBHOTPBIKHAT TOET HECh3HATE-
HO JIOCTUTIa 10 MUCBJTA, Y€ B IIPOLIECA HA MPABHO MHCTUTYLIMOHAIM3UPAHE
B3€Ma y4acTH€ BEYHAaTa CIPaBEAJIUBOCT, KOSTO € HENPaBHO LIEHHOCTHO
OIICHBYHO SIBJICHUE. B HEroBUTEe ChUMHEHUS Ta3U MUCHII € BCE OLIE B 3apo-
JIIII ¥ TIOpajiy ToBa HembiHa. [Ipa3HoTu ce Hab01aBaT B IB€ HACOKH.

IIepBO, B noemure cu OMHUp BB3AUTa €IMHCTBEHO BEYHATa CIIPAaBE-
JIMBOCT 3a HEMPABHO IIEHHOCTHO OLEHBYHO SBJICHUE. J|pEBHOTPBIKUAT aB-
TOp HE yCIIsiBa Jia Mpo3pe, Y€ BCHUIHOCT B MPOLIEca HA MPABHO MHCTUTYIU-
OHAJIM3MPAHE B3E€MaT y4acTWE U JIPYTd HENPAaBHU IIEHHOCTHU OIEHBYHH
SIBJICHUS.

Bropo, OMup He ThpcH U HE JaBa OTTOBOP Ha BBIIPOCA 3aII0 € HEeoO-
XOJMMO B Tpolleca Ha MPAaBHO MHCTUTYLHOHAIM3UPAHE Ja ydacTBa He-
MPaBHOTO IIEHHOCTHO OIEHBYHO SIBJICHUE CIpaBeIUBOCT. [10 To3n HaumMH
JPEBHOTPBIKUAT TOET HE YCIsBa Ja pa3Kpue creuupuyHara pois Ha
CIPABEAJIMBOCTTA B MPOLECA HA PABHO UHCTUTYLIMOHAIU3UPAHE.

Muchira 3a HETIPpaBHU IIEHHOCTHU OIEHBYHHU SIBJICHUS CpelllaMe U B
noeMure Ha Xe3ouja. B HEroBoTo TBOPUYECTBO Ta3u MMCHI ChIIO OCTaBa B
HayaJIeH eTal Ha pa3BUTHE.

B moemwute cu Xe3oun mpenctaBsi 60roBeTe KaTo ONMIIETBOPEHUE HA
pa3TUYHM HPABCTBEHO-TIPABHU MPUHIMIK. Taka Hampumep B Toemara
,, |€OTOHMS” ce pa3ka3Ba, 4e OT Opaka Mexay 3eBc (OJUIETBOPEHHE HA
BCUYKO ChBBPILIEHO) U TeMua (0IULETBOPEHUE HA BEUHUS €CTECTBEH PEN)
ce paxxaar ABe abliepu 6orunu. Eqnara Jluke e onuueTBopeHue Ha cripa-
BEUTHBOCTTA, a IPyraTa EBHOMHS ONMIETBOpSBA 3aKOHHOCTTA. BChIIHOCT
JIBETE cecTpu OOTMHM Ca OJIMLETBOPEHHE HAa HENpPaBHU LIEHHOCTHH Olle-
HBYHHU SIBICHHUSL.

3a pasznuka or OMup, Xe30u]1 B NPEACTABUTE CH 3a HEIPABHUTE LICH-
HOCTHH OLICHBYHU SIBJICHHS HE € TaKa MPOHUIIATENIEH U HE yCIsBa U3001110
Jla IpO3pe, ue Te3HU SIBJIICHUS B3eMaT y4yacTHe B Mpolieca Ha MPaBHO UHCTU-
TyLMOHAJIM3HPAHE.

[IpuHoC 3a yTBBpKJaBaHE HA MUCHJITA 32 HEMPaBHU LIEHHOCTHU OlIe-
HBYHM SIBJICHHUS UMAT U Taka HAPEYEHHTE ,,CEIeM MbJpelu”’ Ha JpPEeBHA
I'epuus. KM TsX 0OMKHOBEHO ce MpUuucisBaT UMeHaTa Ha Tanec, [lurtaxk,
[epuannsbp, buant, Conon, Kneobyn u Xumon.’

4 Hcropus Ha nonutudeckure U npasaute yuenusd, C., 1989, c.27.
5 MMak Tam, c.28.
6 Hut. cpu., ¢.28; CrosuoB, XK., ®unocodus Ha mpasoTto, C., 1993, ¢.22.
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CreunanHo BHUMaHHE Cpell ,.celeMTe MbApenn” 3aciykaBa CoyoH.
ITopaau TOBa, 4ye mpe3 LEIus CU KUBOT C€ MPOsABsSIBAa KaTO 3HAMEHMT pe-
dbopmaTop U AbpiKaBEH JesTel, HErOBUTE MPUHOCH 3a pa3KpHBaHe Ha UH-
CTUTYLIMOHAJTHUTE Ka4yecTBa Ha MpaBHATa JICHCTBUTEIHOCT cJeqBa Ja ce Mo-
THPCST B OCHLIECTBEHATAa OT HET'O MOJIMTUYECKA U 3aKOHO/IaTeIHA AEHHOCT.

CoioH xuBee BbB BPEME Ha OCTPHU MOJMUTUYECKU U COLMATHHU O0pOu
MEXJly aTUHCKHUS JIEMOC U MpEACTaBUTENINTE Ha aTHHCKAaTa JIeMOKpalus,
KOUTO OCHOBHO C€ O4epTaBaT KaTo 60pOu MeX1y ATBKHUIMI U KPETUTOPH.
B ycnoBusta Ha aHTaroHu3zpM Mexay OenHu u 6orat CoJioH ce oka3Ba
KOMIIPOMHCHA (purypa, Ha KOSITO €JHAKBO C€ JOBepsBaT BeTe cTpaHu. [lo-
panu Ta3u npuyMHA € N30paH 3a MPbB APXOHT U KAaTo TaKbB OMBa OIpPaBO-
MOIIEH C IIUPOKU MPABOMOIIMS Ha MOCPEAHUK MEXJy BPakIyBalllUTe CH-
JM B aTUHCKOTO 061ecTBo. Ciiesl KaTo oema IbpKaBHUTE Je/1a B CBOM Pb-
e CosloH u3gaBa peluia HOBU 3aKOHH, C TIOMOILTA HA KOUTO ChIIECTBEHO
pedopMupa COIUATHO-TIONUTUIECKUS KUBOT B aTUHCKHS nosiic. CoJIoH ce
CTpEMHU Ja U37aJie 3aKOHOAATEICTBO, B KOETO MPABHO Ja € MHCTUTYIIMOHA-
JU3UPAHA CIPABEJIMBOCTTA KaTO Mspa B Pa3NpPEICIUTEIIHUTE OTHOLICHMS
U B OTHOLIEHUATA Ha Bb3Me3aue. [Ipumep e 3akonsT, ¢ koiTo COJI0H OTME-
Hsl poOCTBOTO 3a JIbJiroBe. Becuuku nopoOeHu AbKHUIM HA YACTHU U Jbp-
KaBHHU 3abJDKEeHUs ca ocBoboaeHu. Hapen ¢ ToBa ConoH Hanara 3a0paHa
3a HarpeJ 3aeMUTe J1a ce o0e3rneyanar ¢ JINYHO POOCTBO.

Bernpeku 3naunrTenHara npakruyecka aedare’aHocT ColloH ocTaBa, Kak-
TO BCUYKH APYTU IPEBHOIPBIKHU (HUaocodu, Csil 3a I0pUanYecKaTa cTpa-
Ha Ha MpaBHATa JEHCTBUTETHOCT M 300110 HE Mojjara Ha aHajau3 HelHu-
T€ UHCTUTYLIMOHAIHU Ka4yeCTBa.

CoJloH He € mocieaoBaTesIeH B IPEJCTaBUTE CU U OTHOCHO METa I0pH-
JMYecKara CTpaHa Ha MpaBHaTa JedcTBUTENHOCT. [1oj00HO Ha BCHYKHU
JpPYTU pasriielaHu A0 MOMEHTa JpeBHOrpbLUKH ¢uiocopu, ColoH HE yc-
I51Ba ]Ja OTTOBOPH Ha BBIIPOCA 3aIll0 B IIPOLIECa HA IPABHO MHCTUTYL[MOHA-
JU3UPAHE B3EMaT y4acTHE HEIPaBHU IEHHOCTHU OLICHbYHHU SIBJICHUSI.

Heskook

§ 3. UHCTUTYHHOHAJIM3MBT B EPHOJA HA
pa3uBeT Ha APEBHOIPbUKATA NPABHO-PpHI0COPCKAa MUCHJT

Jlo oTroBopa Ha rope mOCTaBEHUS BBIPOC IPEBHOIPBHIKOTO OOIIECT-
BEHO CBh3HAHME YyCIsIBa Jla JIOCTUTHE B IEPUOJA Ha Pa3LBET Ha rpblLKaTa
paBHO-(PHIOCOPCKUA MUCHII.

[IppBUAT cpen ApeBHOTpBLUKHUTE HUI0COPH, KOWTO yCIsIBA Aa pa3Kpue
cneuuduyHaTa posis Ha y4yacTBAIlUTE B MpoOIleca Ha MPaBHO MHCTUTYIIH-
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OHAJIM3UpPAHE HEMPAaBHU IIEHHOCTHU OLEHBYHM siBJieHUs € Jlemokput. B
CHOTBETCTBHE C AYaJTUCTUYHOTO pa3zbupaHe 3a cBera JleMOKpUT mpuema,
Ye JI0KaTo OOIIECTBOTO € pe3yJsTaT OT OOIIECTBEHOTO pa3BUTHUE, U3pa3siBa-
10 C€ B €BOJIFOLUATA OT CTAI0TO KbM LUMBUIIN3ALKATA, TO TOBA HE BaXKHU 3a
TONMCA M 33 HETOBUTE 3aKOHHM, KOMTO BH3HHKBAT OT YOBENIKA JACHHOCT.’
JIeMOKpHUT M3UCKBA MOJIMCHOTO 3aKOHOJATEJICTBO ChIBPIKATEIHO J1a ChOT-
BETCTBA HA €CTECTBEHATA MPUPOJA. ENMHCTBEHO IO TO3M HAYWH HOPMMUTE
Ha TO3UTHUBHOTO IMPaBO € BB3MOXKHO JAa ObaaT cnpaseqiuBu. Hecnpasen-
JUBO — Ka3Ba J{eMOKpUT — € OHOBA, KOETO MPOTHUBOPEYH Ha npupoara. I1o
TO3W HauMH JIeMOKpHUT Bb3AMra CHpPaBEIJIMBOCTTa KAaTO HEMpPaBHO IEH-
HOCTHO OLIEHBYHO SIBJIEHHME, KOETO MOCPEJCTBOM IIpolieca Ha MPaBHO WH-
CTUTYLIMOHAIM3UPAHE € XKEJIATEIHO Ja CE OTPa3d B HOPMATUBHUTE IPE-
MMCaHUs Ha MO3UTUBHOTO MpaBo. OTpa3siBaHETO € KeaaTesHo. B mpoTuBeH
Cilyyail MO3UTUBHOTO 3aKOHOJIATEJICTBO II€ € HEeCHpaBeINBO. JleMOKpUT
KaTeropuyHO OTKa3Ba Jia C€ MOJYMHH HA HECTPABE/JINB MO3UTUBEH 3aKOH.
Cnopen Hero MBpApPEUBT HE € JUIBKEH Ja C€ IMOJYMHSABA Ha 3aKOHMTE,
KOUTO MPOTHUBOpPEYAT Ha MPHUpOJIaTa U CJe/iBa J1a )KMBee CBOOOJHO U He3a-
BHCHMO OT JIOMIHTE 3aKoHK." C TO3M BB3rIex JIEMOKPUT € IBPBHAT U
€IMHCTBEH JIPEBHOIPBLUKU (riioco(d, KOMTO KaTeropuyHO O0sIBsBAa MPOTH-
BOpEUALIUTE Ha CIPABEAIUBOCTTA MO3UTUBHYU 3aKOHHU 32 HE3aIbJIKUTEIIHH.
ITo To3u HauMH JIeMOKpUT € MBPBUAT B MCTOPHUSATA HA IpaBHaTa MUCHI,
KONTO B M3BECTHA CTENEH YyCIsABa Ja pa3Kpue creruduuHaTa pojisi Ha
CIPaBEeJIMBOCTTA B IMpOIIeca Ha MPABHO MHCTUTYIHOHAIM3upaHe. MHCTH-
TyLMOHAJIM3UpaHaTa B IPABOTO CIPABEUIMBOCT Y4YacTBa B M3TPaKJIaHETO
Ha MeTa IOpHUIMYEecKaTa CTpaHa Ha IpaBHATa JEWCTBUTEIHOCT, KOATO Ha
CBOM pell € KpUTEpHUH 3a JIETUTUMHOCT Ha MPAaBOTO. TOYHO TaKbB € Bh3TJIE-
IbT Ha Jlemokpur. OTKa3 OT MOJYMHEHHWE HA HOPMHUTE HAa HECIPABEIJIU-
BOTO IPaBO, 3aI0TO MOCIEAHOTO € HEJIETUTUMHO.

Hapnu3aneto Ha BBIPOCUTE, Kacaelld MIPaBOTO B KPbIa Ha MIMPOKOTO
¢unococko 00CHKIaHE U HECH3HATEITHOTO MPUIOKEHUE HA UHCTUTYIIH-
OHAJIHUS TMOJXO0J B IPaBHUTE M3CIICJBAHUS € CBbP3aHO C MMEHAaTa Ha Co-
¢ucture. [losiBaTa Ha TIXHOTO TBOPYECTBO C€ OTHACSA OKOJIO V BEK Ip.H.E.
HaumenoBanueTto ,,coduct” mpou3Tuda oT aymara ,,copoc”, YueTo 3Haue-
Hue € MbIbp. Coducture MpoPecuoHATHO Ca Ce U3SBSIBATIU KATO YUUTEIH
M0 MBJIPOCT, BKJIFOUMUTEITHO U TIO BBIIPOCHUTE HA JbprKaBaTa U MPaBoToO.

Coducrure He ChCTaBIABAT HAKAKBA eMHHA 1IKoia. OCHOBHA IPUYH-
Ha 32 TOBA € ChABPKATEITHOTO Pa3IMUMe B TEXHHUTE MPaBHO-PUIOCO(CKH

" Crosmos, XK., ®dutocodus Ha mpasoTo, C., 1993, ¢.24.
¥ Jlpesnorpsuxute Matepuamuctu. dparmentn u Texcrose, C., 1958, ¢.216 u ¢.225.
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BB3rIeu. OOeuHABANIUAT BCUUKU cOhUCTHU (PaKTOp Ciie/iBa Ja CE ThbPCHU B
XapaKTepHUS 3a BCEKU €1H CODUCT CTPEMEX KbM MbJIPOCTTA.

B wucropusita Ha IpeBHOTpBIKATa HpaBHO-GmiIocOoOPcKka MHUCHI ce
ouepTaBaT JBE MOKOJCHHUS COGUCTH — cTapu U Miuaau. M3cnempoBarencku
MHTEpEC MPEeIU3BUKBAT NMPAaBHO-PUIOCOPCKUTE BB3IJIEIN KaKTO Ha CTapu-
T€ COPUCTH, TaKa U Ha TEXHUTE MJIAJU HACJIEIHUIM, 3al[0TO U €IHUTE, U
JIpYTUTE B pa3iM4Ha CTENEH AOMPUHACAT 32 pa3KpMBAHE HA MHCTUTYLH-
OHaJIHATA CHIIIHOCT Ha MPaBHATA IEUCTBUTEIHOCT.

Cnc cmaBata Ha MHOTO 3Hael coucT U OJIeCTSI OpaTop ce MoJ3Ba
[Iporarop. CbnocraBen ¢ ocrananute codpuctu IIporarop nma Hail-Marbk
MIPUHOC 3a pa3KpUBaHE Ha WHCTUTYLIMOHAJHATa CHIIHOCT Ha IpaBHATa
JIEUCTBUTENHOCT. Bce mak ToM ycrsiBa 1a JOCTUTHE J10 UAEATA, Y€ ChIIECT-
BYBaT OIpEEJICHU HENPAaBHU LIEHHOCTHU OLEHBYHM siBlieHUd. Criopen He-
ro TOBa Ca CIIPaBEJIMBOCTTAa U PaBEHCTBOTO. Briipeku ToBa IIpororop oc-
TaBa Jajiey OT MpeJ/icTaBaTa, 4e T€3M SIBJICHHS y4acTBaT B IIPOIleca Ha IIpaB-
HO MHCTUTYIIMOHAIM3UPAHE HA OOIIECTBEHUTE OTHOIICHHUS.

Jlo Ta3u MHCBI AOCTHra ApYr IMpeacTaBuTen Ha coductute. ToBa €
["opruit, xoiito ¢ IIpoTtarop e eaun ot Hail-3HameHUTHTE coductu. OreHs-
BAaMKM BUCOKO JJOCTUKEHUATA HA YOBEUIKATA KyJITYpa, TO3H APEBHOTPBLKHU
¢dunocod ompenens nMUCaHOTO 3aKOHOJATEICTBO KaTO CTPa)k Ha CIpaBea-
nuBOCTTa. [IpakTHUEeCKU MO3UTUBHOTO MPABO MOKE J]a OCHILIECTBU 3aLUT-
Ha (YHKIMS HA CTPABEJIMBOCTTA B CIy4al, ye MOCeAHaTa € TMPaBHO WH-
CTUTyLMOHaNu3upaHa. ToBa JaBa OCHOBaHMUE JAa Ipuemem, ye [opruii
CXBallla CIPaBeJIMBOCTTA KaTO HEMPABHO LIEHHOCTHO OLIEHBYHO SBIICHUE,
y4acTBalllo B IpoLEeca Ha IPaBHO MHCTUTYIMOHanu3upaHe. C ToBa ce u3-
YyeprBa HErOBUsS MPUHOC 34 pPa3KpUBaHE HA MHCTUTYLHOHAJIHATA ChUIHOCT
Ha MpaBHATa JIEWCTBUTETHOCT. ['Opruil He paskpuBa crnenuduuHaTa posis
Ha CIPABEAJIMBOCTTA B IPOLECa HA MPABHO MHCTUTYLIMOHAIM3UPAHE.

Hpyr mpexacraButen Ha COPUCTUTE, YHETO TBOPYECTBO 3aciy’KaBa
BHUMAHHUE OT MO3ULIMATA HA MPABHUS MHCTUTYIIMOHAIM3BbM € Xunui. Tou
MPBB MEXKIY COPUCTUTE PSA3KO MPOTUBOIOCTABS MpUpOJaTa OT €Ha CTpa-
Ha Ha MO3UTUBHMS 3aKOH, OT JIpyTa CTpaHa. 3aKOHBT HAa IPUPOJATa B TPaK-
TOBKaTa Ha XHUIHUM c€ MPEACTaBsl KAaTO UCTUHCKO €CTECTBEHO MPaBO, KOETO
MPOTUBOCTOM Ha TPELIHMs, U3KYCTBEH YOBEWIKU 3aKOoH. OOpbiuaiiku ce
KbM CBOHMTE ChOECEIHUIIM, IPAKIAHU HA PAa3IMYHU MOJTUCH, XUIUN Ka3Ba:
,»Xopa, cb0panu ce Tyk! A3 cuntam, 4e BCUUKU BHUE CT€ POAHUHHU, OJIN3KH,
ChrpakJlaHd — TI0 TIPUPOJIA, a HE M0 3aKOH, 3alI0TO MOJA00HOTO € CPOIAHO
Ha MOJOOHOTO MO MPHUPOJAA, a 3aKOHBT BJIACTBAWKMU HAJl XopaTa, TU MpH-
HY’K/1aBa KbM MHOI'0 HENIA, KOUTO Ca MPOTUBHU Ha HpI/Ipo;[aTa.”9 [Tpuge-

? HUcropust Ha nonuTuyeckuTe U npaBuute yuenus, C.,1989, c.36.

138



IOpuauyeckn coopunk — 2014 HIOH

JNeHHs] IUTAT HMJBa Ja MOKake, ye XUIHUI CcXBallla €CTECTBEHUTE IpaBa
KAaTO HENpaBHU LICHHOCTHU OLEHBYHM SIBJICHUS, KOUTO HE Y4acTBaT B
mpolieca Ha MPaBHO MHCTUTyHHOHaiIu3upaHe. llopaaum ToBa MO3UTHUBHO
YCTAaHOBEHOTO MPABO € KBATH(PHUIIMPAHO OT XU KAaTO TPEIICH 3aKOH.
[TorpemHocTTa MABa OT OOCTOATENCTBOTO, Y€ MO3UTUBHOTO MPABO HE OT-
pa3siBa €CTECTBEHUTE MpaBa Ha JU4YHOCTTA. 10 TO3M HAUMH € HEBB3MOXKHO
Jla ce€ KOHCTpyupa MeTa IOpHAMYecKaTa CTpaHa Ha IpaBHaTa JIEeWCTBUTEI-
HocT. [lorpemHuar 3a Xunuil 3aKk0H HE € HeJeruTUMEH. ToBa e Taka, 3a-
moro XWluii, 3a pasnuka or J[eMOKpUT, HE IPU30BaBa aJApecaTUTe Ha
MIpaBHUTE HOPMH Ja HE UM C€ IMOAYMHABAT B CIydyaild, ye MOCJIEIHUTE HE
OTpa3siBaT B ceOe CU HEMPaBHU LIEHHOCTHU OLEHBYHHU SIBJIICHUS.

[Tono6HM Ha pa3OupaHusiTa Ha XUNUN 32 WHCTUTYIMOHATHATA CHIII-
HOCT Ha MpaBHaTa AeUcTBUTENHOCT UMa copuctsT AHTU(dOHT. KaTo oboc-
HOBaBa IMOJIOKEHUETO HA PABEHCTBO [0 NPUPO/IA HA BCUUKH I'PaXJTaHH, TO-
3W APEBHOTPBUKH (pustocod ce mo3oBaBa Ha TOBA, Y€ ECTECTBEHUTE IOT-
peOHOCTH Cca eAHAKBU 3a BCUYKM XOpa, HE3aBUCHMO Jalld Ca €JIMHU WU
BapBapu, ONAaropofHH WM MPOCTH. 3a HEro ChHIIECTBYBAIOTO HEpPaBEH-
CTBO MEXIy XopaTa Mpou3THYa OT MPEJIUCAHUsATA Ha MO3UTUBHUTE 3aKO-
HU, a He OT mpupopara. ,,[lo npupona — ka3Ba AHTU(QOHT — HHE BCHUUKH
CM€ PaBHU BBbB BCAKO OTHOIIEHHE, MPU TOBA €IHAKBO BapBapu U EIUHHU.
Tyk e ymecTHO na ce oObpHE BHHUMaHHME — MPOABIDKaBA MHCHITA CH
AHTH(OHT — Ye y BCHYKH XOpa IPHPOIHATE HYKIH ca exHakBi.” -~ OT To-
3 JIOCTUTHAJ JI0 HAC TEKCT SICHO JMYU KaK AHTH(OHT, CHIIO KaTo XUIHA,
€ Ha MHEHHMEe, Y€ IMpeaNuCaHusITa Ha MO3UTHBHOTO 3aKOHOAATEICTBO ca
NOTpeIIHU. ['pelkKuTe Ha MO3UTUBHOTO MPABO CIOPE] HETO C€ IBJIKAT OT-
HOBO Ha OTCBHCTBUETO HA CIPABEIMBOCTTA B MPOLECa HA IPABHO UHCTUTY-
nuoHanuzupane. [lopaaun ToBa AHTH(hOHT 0TOETNSA3BA, Y€ ,,...MHOTO TPEI-
MUCaHUs, TPU3BAHU 3a CIIPABEIJIMBY 10 3aKOH, Ca BPAKICOHHU HA MPUPOIa-
Ta Ha yoBeka.”'' Crope Hero JOpH MONE3HNTE TIOCTAHOBKM HA 3aKOHA Ca
OKOBHM 3a YOBEILIKaTa MpPUpPOJIa, JOKATO MOBEIUTE HA MpUpOJaTa HOCAT Ha
JoBeKa CBOOOIA.

Hapen cbc crnpaBemmBoctTa AHTHGOHT CH TPEACTaBs M cBoOoaaTa
KAaTO HENpaBHO LIEHHOCTHO OIIEHBUYHO siBJIeHHWE. B HeroBuTe mnpeacrasw,
noI00HO Ha CIpaBeJIMBOCTTa, CBOOOAATA ChIO OTCHCTBA OT Ipolieca Ha
MPaBHO MHCTUTYIIMOHATIU3UPAHE.

Kakro Xunwuii, Taka 1 AHTU(OHT criupa 10 TyK B pa3dupaHHsTa CU 3a
MHCTUTYLIMOHAJIHATA IPUPO/IA Ha MpaBHATa JEHCTBUTEIHOCT. Te3u aBTOpH
HE C€ 3aHMMaBaT ChC Clienr(uUHaTa poJis B Mpolieca Ha MPAaBHO UHCTUTY-

10 Tak Tam, ¢.36.
1 Tlak Tam, c¢.36.
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[IUOHAJM3UPAaHE HA HENMPABHUTE [IEHHOCTHU OLICHBYHU SIBIICHUS CIIPaBE/I-
auBoCcT M cBoOoxa. Ilopaam ToBa 3ama3Bar MBIYaHHE MO BBIPOCA KaK
cliefiBa Jla ce MpoLeAupa ¢ MPOTHUBOpPEYALIUTE HAa METa IopHUIuYecKara
CTpaHa Ha MpaBHATa JIEHCTBUTEITHOCT HOPMHU HA MO3UTUBHO YCTAaHOBEHOTO
paBo.

Tpasumax e eMH OT Hal-IpKUTe COPUCTU OT MIIAJIOTO MOKOJIEHHE. 3a
pasiIuKa OT OCTaHATUTE COPUCTH TO3H PrIocod mpremMa CIpaBeITUBOCTTa
3a MPaBHO MHCTUTYLIMOHAIM3HUPAHA.

HeroBata nocraHoBka e padnuyHa. Tpa3umax npuema chliecTByBaHe-
TO Ha €]IHA €CTEeCTBEHA CIIpaBeITUBOCT. HEMHOTO ChabpkKaHHE Ce CBEXKIA
710 BJIAaCTTa Ha NO-CHJIHHS HAJ MMO-cinadus. ,,CrpaBeNIMBOCTTa, TBBPAS a3 —
Kka3Ba TpasuMax — e TOBa, KOETO ¢ YrOJHO Ha mo-cuiaHus.” > Tasu ecrect-
BEHA CIIPABEIJIMBOCT JPEBHOTPBIKUAT (PUIOCO( BUKAA HHCTUTYIIMOHAIHU-
3MpaHa B MO3UTHBHOTO MpaBo. ToBa e Taka, 3amoTo Tpa3umax mpuema, 4ye
BBB BCSKa €]IHA JIbPKaBa BJIACTTA YCTAHOBSIBA 3aKOHH B CBOsS MMoJi3a. Taka
Tpaszumax oOpaTHO Ha BCUYKH JAPYTH APEBHOTPBIKHA GUIOCODU MUCITH, Y€
MOTPEIIHOCTTa Ha MO3UTHBHOTO 3aKOHOAATEJICTBO MPOU3THYA HE OT He-
YYaCTHUETO Ha CIPABEIIUBOCTTA B IIPOIleca HA TIPABHO HHCTUTYIIMOHATIN3H-
paHe, a HalPOTUB MMO3UTUBHOTO MPABO € MOTPEIIHO, 3aI0TO HHCTUTYIHU-
OHaNM3Upa ecTecTBeHaTa crhpaBeiuBOCT. [lo To3n HaumH Tpasumax ce
MpOsIBABA KaTO HETaTHBHO HACTPOEH CIPSIMO HJesTa 32 HEOOXOIUMOCT B
nporeca Ha MPaBHO WHCTUTYIIMOHAJIM3UPAHE Ja y4acTBAaT HENPAaBHU IICH-
HOCTHU OIICHBYHHM siBJICHHs. [[puurHaTa e Heropara HEMPaBWIIHA MPEJICTa-
Ba 3a CHpPaBEUIMBOCTTAa. B HEroBOTO Ch3HAHUE CHPABEIIMBOCTTa HE CE
CXBallla KaTo HEMPaBHO IIEHHOCTHO OLIEHBYHO SBJICHUE. 32 HEro CIpaBe-
JMBOCTTA HE MOe J]a Ob/ie IEHHOCT NPU YCIIOBHE, Y€ TPEANMCBA TOCTION-
CTBO Ha MO-CHJIHUSA CIIPSIMO TO-CJIa0us.

B cpmus ayx ca pascwxaeHusta Ha I[lon ArpureHTCKH, yU4eHUK Ha
['opruii. HeroBute nHTEpecu ca HACOUYEHU MPEAM BCUYKO KbM MPaKTHUEC-
KaTa MOJUTHKA ¥ eMIIMPUYHATA PEATHOCT Ha IbpKaBHUS kKHUBOT. Criopen
TO3H TPEACTaBUTEN Ha MIIAJIOTO TOKOJIEHHE CO(MHUCTH JIOKATO B OTHOIIE-
HUETO MEXIY XopaTa BCE €IHO HsMa CIpPaBeIMBOCT, MO-I00pe € YOBEeK
cam Jaa cb3naze cupaBeuiuBocT. C to3u Be3ren [lon ArpureHTcKu ocTpo
Ce MPOTHUBOIOCTABs, €CTECTBEHATa CIPABEUIMBOCT Ja y4acTBa B MpoIieca
Ha MPAaBHO MHCTUTYIMOHAIM3UPAHE. 3a APEBHOTPBIKUs (huiocod mo-mpa-
BUJIHO € MIPABOTO J1a HE CE CTPEMU ChIbPKATENHO J1a ChOTBETCTBA HA METa
IOPUINYECKH KPUTEPHH, a J1a c€ CboOpasu cbe camoTo cede cu. Toil He yc-
nsiBa Ja Mpo3pe, Y€ MpaBoTO HE pasmoiara Cbc COOCTBEHA IIEHHOCT U Mopa-

2 Tak Tam, c¢.37.
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JI1 TOBa C€ Hajara B Ipolieca Ha MPABHO MHCTUTYIMOHAJIU3UPAHE /1a B3e-
MaT y4acTHUe OINpPEesICHU HEMIPaBHU IEHHOCTHU OILICHbYHU SIBJICHUS.

B To3u pen Ha MHCIU ce IBMXKM ATHHCKHIT apUCTOKpPaT U COQUCT
Kamukbn. Ot Ilnaton HaydaBame, ye Kalukba ps3KO MPOTHUBOIIOCTABS
€CTECTBEHOTO IpaBO Ha NO3UTUBHHUSA 3aKOH W OOIIONpHUETHS OOMYail.
,,Cropen MeH — ka3Ba Kanukbil — 3aKoOHHUTE ce Ch3JaBaT oT ciadure, a Te
ca 0ommuHCTBO. Te ch3aaBaT Te3M 3aKOHU 3a ceOe CH U 32 cOOCTBEHATa CHh
10J13a, pa3aBaiky 1IeAPO U MOXBAJIU, U nopI/IuaHI/m”.13 OT Ta3u NO3ULUA
Kanukbi cbllio nojjara Ha KpUTUKA MMO3UTUBHOTO 3aKOHOATEIICTBO HE 3a-
TOBA, Y€ HE MHCTUTYIIMOHAIM3UPA HETIPABHU LICHHOCTHU OLEHBYHHUS SIBJIE-
HUS, @ TOYHO 0OpaTHO 3aTOBA, Y€ TE3H SIBJICHUS Ca OTPA3ECHHU B MPABOTO.

[Tpunuunen kputuk Ha copuctute e Cokpat. Brnpeku ToBa Bb3npue-
Ma peauua TEXHM WJEU OTHOCHO HHCTUTYIIMOHAJHOCTTa Ha IpaBHATa
JIEUCTBUTEIHOCT.

KakTo coductute, Taka u CokpaT nmpaBu pa3irKa MEXIy €CTECTBEHO
IPaBO U MO3UTUBEH 3aKOH. TOBa BCHIIHOCT € pa3rpaHHuEHUE MEXIy MeTa
IopuMYecKaTa U I0puarudecKaTa CTpaHa Ha rpaBHaTa JAeicTBUTenHocT. 1o
IpUMepa Ha oCTaHaJIuTe ApeBHOrpblkH puiiocodu CokpaT ocTaBs B CTpa-
HU OT CBOMTE MHTEPECH BBIIPOCHUTE CBBHP3aHU C IOPUINYECKUTE KAaueCTBA
Ha IpaBHaTa JEUCTBUTEIHOCT U HAYYHO pa3padoTBa €IMHCTBEHO HElHaTa
MeTa I0pUANYecKa CTpaHa.

Coxpat npuema, 4e ChIIECTBYBaT HEMPABHY IICHHOCTHU OIICHbYHU SIB-
JIEHUs, KOUTO B3e€MaT ydacTHE B MPOIECa HA MPABHO MHCTUTYLHOHAIH3U-
pane. [Togo6no Ha [lemokpuT u Ha coductute, CoKpar He ce OorpaHHYaBa
€MHCTBEHO J0 CHpPaBEAJIUMBOCTTa. TOM MpU3HaBa HEOOXOAUMOCTTA B MPO-
1eca Ha MPaBHO MHCTUTYIIMOHAIM3UPAHE J]a B3€MAaT y4acTHe W JIPYTH He-
MpaBHU IIECHHOCTHU OLIEHBYHM sBJICHUS. Bogum ot te3u Bw3rieau Cokpar
oOpblIa Cepro3HO BHIUMAHKUE Ha HEMPABHOTO LIEHHOCTHO OIICHBYHO SIBJIE-
Hue cBoOona. M3pa3 Ha MHCTUTYLMOHATU3MpPaHaTa CBOOOAA JIPEBHOIPHII-
kusi pustocodp BUKIA BbB Bb3MOXKHOCTTa HAa BCEKH ITBIHOJETEH Ipakia-
HUH Ha aTUHCKUS MOJIUC B CHOTBETCTBUE C TIOJUCHOTO 3aKOHOATENICTBO Ja
HamycHe ATHHa B Cilydaid, 4e He € ChIJIaCeH C HauyMHa Ha AbP)KaBHO YCT-
POWCTBO U ympaBieHue. ,,ATUHAHUTE — Ka3Ba CokpaT — ca cBOOOHH J1a 3a-
MUHAT KbJIETO KEJNAAT KaTO UMAT MPaBo Ja B3eMaT ChC ceOE CU LSIOTO CH
umyiectso.”'* Tasu cB0GOa HA ATHHCKUTE IPAKIAHH € IPABHO MHCTUTY-
[IMOHAJIM3UPaHa B MOJMCHOTO 3aKOHOJATENCTBO. BChIHOCT MO cuiiata Ha

B Mak Tam, c¢.38.
" Tlak Tam, c¢.39.
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TOBa 3aKOHOJIATEJICTBO ATHMHSHUTE MOTaT CBOOOJHO Aa ¢opMupaT BOJISI U
CBOOOJIHO Jia TIpeAnpueMaT ACHUCTBUS 0 HEMHOTO OCHIIIECTBSIBAHE.

B mpexncraBara cu 3a cBoOomara KaTo MHCTUTYLMOHAJIM3UPAHO He-
IIPAaBHO LEHHOCTHO OLEHBYHO siBicHHEe COKpaT HE € I0CIIeI0BATENEH.
ToBa e Taka, 3a10TO JIpEeBHOTPBIKUS (HUstocod HE pa3KkpuBa crienuuyHa-
Ta poJisl Ha cB00OAaTa B MPoIieca Ha MPaBHO MHCTUTYIIMOHAJIM3UPAHE.

3HaunTenHO mo-mocnenoatenieH € Cokpar B pa3OupaHusiTa CH 3a
crpaseayinBocTTa. Criopesl HEro HEMPAaBHOTO LEHHOCTHO OLIEHBYHO SIBJIE-
HUE CIPABEUIMBOCT B3€Ma aKTHMBHO y4acTHE B IIPOLieca Ha MPaBHO MHCTH-
TYLUMOHAJIU3UPAHE U 10 TO3M HAYMH IPUJIaBa HA MO3UTUBHOTO IMPABO Ka-
YECTBOTO 3aKOHHOCT. 3aKOHHOCTTa 3a COKpar € OCHOBaHHWE 3a 3aJIbJIKH-
TETHOCT HAa HOPMHUTE HA MO3UTUBHOTO MPAaBO, a TE€ Ca 3aKOHHM KOraTo WH-
CTUTYLIMOHAIM3UPAT CIIPABEIMBOCTTA.

Cnopen Coxkpar cripaBeUIMBOCTTa € BUHArM MPaBHO WHCTUTYIHMOHA-
mu3upana. OCHOBaHME J1a TBBPJIMM TOBA HH J1aBa 0OCTOSATEICTBOTO, Y€ 3a
HEro 3aKOHHOTO U CHPaBeJIMBOTO Ca €IHO U ChILO Helo. /lokazarencTBo
3a TOBa PABEHCTBO € OTKa3bT Ha CoKpaT Ja mnociyuia NpUSATEIUTE CH Aa
MPUCTBIIM HOPMHUTE HA TMO3UTUBHOTO MPABO KAaTO M304ra OT 3aTBOpA U MO
TO3M HA4YMH Ja OCYETH M3IIBbJIHEHUETO Ha HAJIOKEHATA MY SIBHO HECIIPaBE/l-
JIMBa CMBPTHA MIPUCH/IA.

Enun ot Hail-peBHOCTHUTE nocnenoBaTenu Ha Cokpar e [lnaron. Toi
BB3IIPUEMA €CTECTBEHO MpaBHUS uaean Ha Cokpar, ye 3aKOHHOTO U cIpa-
BEJIJIMBOTO Ca €JHO U ChIO Hemo. Brrpeku ToBa Ilnaton He ycnsiBa na
nopa3Bue uaedara Ha CokpaT OTHOCHO crneuuduyHata poisi Ha CIpaBe.-
JIMBOCTTA B IPOLIECA HA IPABHO HHCTUTYLIMOHAJIU3UPAHE.

Kakro Cokpar, Taka u [l1aToH He orpaHUyYaBa HENPABHUTE LIEHHOCT-
HU OLEHBYHU SIBJICHHS] €JMHCTBEHO 10 CHPABEAJIMBOCTTA. B chumHeHusATa
cu IlnatoH oraenss 3HAYMTETHO BHUMAHHUE HAa HE NPABHOTO LIEHHOCTHO
OLICHBYHO SIBJICHUE PaBEHCTBO. B mpencraBuTe cu 3a paBEHCTBOTO TOU Ce
HaMMpa M0 BIMSHUETO Ha nuTaropernure. Tosa e Taka, 3amoro IlnaTton
OTMEpPBAa PABEHCTBOTO C IMOMOLITA HA XapaKTepHaTa 3a MUTAaropeuluTe
1 poBa MUCTHKA. 32 HEro IpaXkJIaHUTE ca paBHU, HO 3a pa3iMKa OT MUTa-
rOpEeULINTE NMPUHIUOBT HA PABEHCTBOTO CE TPETHPA APUCTOKPATUYHO —
KaTO r€OMETPUYHO U3UCKBAHE, & HE KATO apUTMETUYHO PaBEHCTBO.

[InaToH nmpenopbpyBa Ha 3aKOHOJATENST YMEPEHOCT B ITpolieca Ha IpaB-
HO MHCTUTYLHMOHAJIN3UpPaHE Ha OOIIECTBEHUTE OTHOIICHUS U Ha SBIICHUS-
Ta, KOUTO HE Cca OOIIECTBEHU OTHOILEHUS, HO MOPOJIEHUTE OT TSAX MOCIIEIU-
I € HE0OXO0JUMMO MPABHO J1a C€ Peryupar.
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[TocneaBamnoTo pa3BUTHE Ha JPEBHOTPBIKATa MpaBHO-PHIocodcka
Mucha cien IlnatoH e cBbp3aHO C UMETO Ha HErOBUS YYEHUK U KPUTHUK
Apucroren. HeroBu ca kpunatute aymu: ,,[lnmaton Mu e npusrtel, HO To-
rOJIIM MPUSITEN MU € UCTUHATA .

Apucrtoren € pojieH B MaJIKusl eIMHCKH rpaa Ctarupa v mopaju ToBa
YeCcTO M3CJeNI0BaTeINTe Ha aHTUYHOCTTAa ro HapuyaT Craruput. Oiie Ha
CeJIEMHAJIECET FO/IMIIIHA Bh3pacT APUCTOTEN CE YCTAaHOBSIBA HA TEPUTOPHS-
Ta Ha aTUHCKMS nosuc. [Ipe3 mbpBUTE roAMHU B ATHUHA M3y4yaBa B A€TalIn
Chb3laJeHUTE A0 MOMeHTa (unocodcku yuyenus. Brmocneactsue Apucro-
TeN mpernojaBa B ocHoBaHaTa OT I[lmaton Axanemus. Cren cMbpTTa Ha
HEWHUsl OCHOBaTell ApucToTen Hamycka Akanemusara. He cnex mparo Ha-
nycka u AtuHa. [Ipe3 ronuHuTe nocemasa U )KUBe€ B MHOTO JPYTU JAPEB-
HOTpbIKK nonucu. B nepuona okono 342-340 r. mp. H.e. MO NOKaHa Ha
MakenoHckus nap @unun Il ce 3aHMMaBa ¢ Bb3IUTAHUETO HA HETOBUSI CUH
AJleKCaHIBD.

B cBouTe BB3rINIeIM 3a MpaBHATA IEUCTBUTEITHOCT APUCTOTEI CIIOJES
cranoBuiara Ha Cokpat u [1naToH 3a ChBMAICHUETO HA CIPABEAIUBOTO U
3aKOHHOTO. 3@ HEro MPaBOTO OJHUIIETBOPSABA CIPABEAIUBOCTTa B OTHOIIE-
HUETO MeXAy Xopara. Taka ApHUCTOTEN ce MPUCHEANHIBA KbM OHA3H TPY-
na JAPeBHOTPBIKH (pritocodu, KOUTO pasriaekaaT CIpaBeIIMBOCTTa BU-
Haru KaTo MpaBHO MHCTUTYIIMOHAIM3UPAHO HETPABHO IIEHHOCTHO OIEHBY-
HO SIBJICHHE.

B yuenumero cu 3a cnpaBennuBOCTTa APHCTOTEN pa3rpaHWyaBa JBa
BHUJIa chpaBelIUBOCT. I[IbpBaTa Hapuya ypaBHUTEIHA CIPABEIUBOCT.
[TocpencTBOM HEWHOTO y4yacTHE B MpoLEca Ha MPABHO MHCTUTYIIMOHAIU-
3WpaHe ce MOCTUTa ,,ApUTMETUYHO PABEHCTBO B OOIIECTBEHUTE OTHOIIE-
Hus. ToBa € IpH TpakIaHCKOIIPAaBHUTE CIEIKH, O0E3IIETIBAHETO Ha Bpe-
]I, HAaJlaraHETO Ha HaKa3aHUs U T.H.

BTopara pa3HOBUIHOCT Ha CHpaBeAJIMBOCTTa APUCTOTEN Hapuyia pas-
MpeieauTeNHa cipaBeIuBocT. [locpeacTBOM ydacTHETO Ha TO3M BTOPH
BUJI CIIPABEUIMBOCT B MpPOIECa HA MPABHO HHCTUTYLHHOHAIM3UPAHE CE
MOCTHTa ,,FEOMETPUYHO PABEHCTBO B OOIIECTBEHHUTE OTHOIIEHUS. ToBa €
IpU paslpeielIeHUeTo Ha 00muTe 6ara no JOCTOWHCTBO, MPOMOPLIUOHAT-
HO Ha MMPUHOCA Ha BCEKH YJIEH Ha 00ILECTBOTO.

ApucTtoTen naBa BHCOKAa OIICHKAa HAa 3aKOHOAATENHUTE pedopMH HA
Conon. B 14X BMX/Ja OCBILECTBEH IMpoOIeca HA MPABHO MHCTUTYIIMOHAIH-
3UpaHe HE CaMO Ha CMPaBEIJIMBOCTTA, & U HA JPYTHd HEMPaBHU LIEHHOCTHU
OLICHbYHU sIBJICHUs. ToBa ca HEMPaBHUTE LEHHOCTHU OLICHbYHU SIBJICHUS
cBoOOsa u paBeHCTBO. Criopen ApUCTOTEN OCHOBHATA MPUYMHA 33 HEJO-
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BOJICTBO M IIPEBPATU B IbpKaBara € JIMICATa HAa PABEHCTBO B Mpoleca Ha
MPaBHO MHCTUTYLHOHAIU3UPAHE HA OOIIECTBEHUTE OTHOLICHUS U APYTH
SBJICHUS, TTOJIJIEXKAIIN HA PETyJIMPAHE WIH PErJIAMEHTUPAHE.

WNHTepecHn ca BB3reAUTe Ha ApPHUCTOTEN OTHOCHO B3aMMOOTHOIIIE-
HUETO CHPABEIJIMBOCT OT €HA CTpPaHa M OT Jpyra cBoOOJa U PaBEHCTBO.
Cropen HEro MOCTUTAHETO HA CIPABEMJIMBOCT B OOIIECTBEHUTE OTHOIIIE-
HUS € Bb3MOXKHO €TUHCTBEHO MEXy CBOOOJHH U paBHU Xopa. C TO3U Bb3-
riie ApUCTOTEN € IBPBUAT Cpell APEBHUTE I'bPLM, KOUTO yCIsiBa Ja J10C-
TUTHE 10 UJEATa, Y€ CIPaBEUIMBOCTTA CIYKUW Ha 3aKOHOJATENSI M KaTo
KpUTEPHIl 3a OIIEHKAa Ha HaYMHA Ha MHCTUTYLIMOHAIU3UPAHE B IPABOTO HA
OCTaHAJINTE HENMPaBHH LEHHOCTHU OLCHBYHM siBNeHHA. B To3M ciydaii
CTENEHTA Ha CIIPABEUIMBOCT HA IIPABOTO € CBbpP3aHa ChC CTENEHTA, B KOSITO
TO yCTAHOBSIBA PaBHA MsApa Ha cBOGOA.

B nyxa Ha TpaguIIMOHHMS 32 APEBHOIPBHIKOTO OOIIECTBEHO Ch3HAHUE
JIyalnu3bM ApUCTOTEN pa3aenis IpaBOTO Ha YCIOBHO U ectecTBeHO. [lof ec-
TECTBEHO MPaBO JIPEBHOTPBIKUA (uiocod pa3dupa mpaBeH pei, KOWTO
HABCAKB/IE UMa €/IHAKBO 3HAUCHHE M HE 3aBUCU OT HETOBOTO NPU3HABAHE
WM HEMPHU3HABaHE, a MO/l YCIOBHO MPABO — MO3UTUBHO YCTAHOBEHOTO I10-
JMCHO 3aKOHO/IATEJICTBO.

Cpen apeBHOrpbUKHTE HUIOCOPH APUCTOTEN € U MBPBUSAT, KOWTO IMO-
CTaBsl U3UCKBAHETO €CTECTBEHUTE MpaBa J1a HAMEPSAT CBOSL U3Pa3, BBILTBTS-
BaHE M CMa3BaHE B 3aKOHA. TOBa € BB3MOXKHO J1a CE€ CIIYYH MOCPEIACTBOM
y4aCTHETO Ha €CTECTBEHUTE IpaBa B MpoIeca HA MPaBHO WHCTUTYIIMOHA-
JU3UpaHe.

3a paznuka ot JleMokpuT, ApUCTOTEN HE yCIsiBa Jla Ipo3pe CHelU-
¢buyHaTa PO HA HEMPaBHUTE LIEHHOCTHHW OIICHBYHU SIBJIICHUS B Ipolieca
Ha MPAaBHO MHCTUTyLHOHanu3upaHe. Toil He moctura 10 ujedra, 4e moc-
PEACTBOM YYacTHMETO Ha TE€3M SIBJICHHUS B IpoOleca Ha MPaBHO MHCTUTY-
[IUOHAJHM3UpaHe ce (popMupaTr MeTa IPUIUUYECKUTE KauecTBa Ha MPaBoOToO,
KOUTO OT CBOS CTpaHa ONpENENSAT Heropara JISTMTUMHOCT. Bbrnpeku ToBa
Apucroren € Ha Kpadka OT TOBa MPO3PEHUE C TBBHPICHUETO, Y€ IMPHU OT-
CTBIUICHUE HA ITO3UTUBHOTO IIPABO OT ECTECTBEHUTE IpaBa Il€ JOBEE He-
M30€XKHO 10 IECIIOTUYHO HAaCWINE W U3paXK/aHE Ha 3aKOHA B CPEACTBO 3a

17
JCCIIOTU3BM.
skkosk

15 Boitues, I'., [IpaBausT uacturyunonanussm, C., 2009, c.157.
16 Pomnc, [Ix., Teopus Ha cripaBemmBoctTa, C., 1998, c. 609-696.
17 HUctopust Ha monutuyeckuTe U npaBuute yuenus, C., 1989, c.51.
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§4. UHCTUTYUIMOHAIU3MBT B IPEBHOIPbLKATA
NPaBoHO-PHUJI0cO(PcKa MUCHJI IIPe3 MEPUOAA HA eJIMHU3MA

Kpuszara B 1peBHOrpbIKaTa IbPKABHOCT MPE3 EIUMHUCTHUYHUS TTEPHO]
Ce OTpassiBa OTUETIMBO B IMPEICTAaBUTE HA JIPEBHHUTE T'bPIH 33 UHCTUTY-
[[MOHAJHATa CHITHOCT HA MpaBHATa JIEHCTBUTETHOCT. B Kpas Ha 4eTBbPTH
BEK IIp.H.. JPEBHOIPBIKUTE IMOJUCU M3TyOBaT CBOSITA HE3aBUCUMOCT U
nomnajgaT MbPBOHAYAIHO IO/ MAaKEJOHCKAa M B IOCIEACTBHE IMOJ PUMCKa
BJacT. YCIEIIHUTE BOSHHH MOXOJIM Ha AJeKCaHIbp MakeIoHCKH MmocTa-
BAT HAYAJIOTO HA CJMHM3AIMATA Ha JpeBHUs M3ToK u BoaAT 10 Gopmupa-
HETO Ha CIIMHUCTHYHU MOHApXuu. B cpexara Ha BTOPW BEK Mp.H.€. MOT'b-
11aTa MakeJ0HCKa Abp)kaBa ce MpeBpbllla B MPOBUHIMS Ha Pum.

[TpaBHO-punocodhckara MUCHI OT TO3H MEPHOJ HaMHUpa U3pa3 B yue-
HusATa Ha Enukyp, crounure u [lonubuit.

Envkyp e mpoab/DKHTeN Ha aTOMHUCTHYHOTO y4YeHHE Ha JleMOKpHT,
KaTo MOAbpiKa Bb3rJieNa, 4e MPUpoaaTa ce pa3BUBa IO CBOM COOCTBEHH 3a-
KOHHM, 0e3 Hamecata Ha OoroBere. OOeIUHSIBAIIOTO 3BEHO MEXIY pas-
BHUBAaHUTE OT HEro (PU3MYECKU U IMpaBHO-(PUIOCO(PCKH NMPEACTaBU € eTH-
Kara.

[{snata enukypeiicka eTUKa HOCH WHAMBHAYAIMCTHYEH Xapaktep. B
HeitHuTe pamku Enmkyp pa3BuBa BB3INIEAHN 32 OCHOBHHUTE LIEHHOCTU KaTo
YAOBOJICTBHUE, CBOOOA M OE3METEXKHO CIIOKOKWCTBHE HA ayxa. OT mo3uIus-
Ta Ha MPaBHUS MHCTUTYIIMOHAIN3BM 32 HAC MHTEPEC MPEJCTaBIsABA CIUH-
CTBEHO HeroBaTa IpeJicTaBa 3a cBOOO/Ia.

CBobonara Ha yoBeka cnopen Emukyp e HeroBara OTTOBOPHOCT 3a
pa3ymMHusi 1300p Ha CBOsI HAYMH Ha JKUBOT. Bceku cam e cBoOOIeH 1a Ha-
nmpaBu u3bopa kak na xxubee. Cepara Ha yoBemikara cBoOoaa € cepa Ha
HEroBaTa OTTOBOPHOCT 3a cebe cu.

Ha pasBuBanara ot Enukyp eTnka ChOTBETCTBA B MOJUTUYECKH CMU-
cbll popmara Ha ymepeHa aeMokpanus. [Ipu Hest TOCHOJICTBOTO Ha 3aKO-
HUTE C€ ChUETAaBa B MAKCUMAJTHO BH3MOXKHA CTETIEH ChC CBO0O1aTa U aBTO-
HOMHUATA Ha OTJeNHUTE MHAUBUAM. CaMOTO ChUYeTaHUE Ha 3aKOHUTE ChC
cBo0O/1aTa M3MCKBA MOCIEAHATa [a 0b/ie MPAaBHO MHCTUTYIIHOHAIU3HPAHA.
Tosa mHoOro 100pe € och3Haro ot Enukyp.

OCHOBHMAT HEAOCTAThK Ha y4eHHETO Ha ENMKyp € CXOJeH C Helo-
CTaTBIMTE BBHB BB3TJIECAUTE HA OOJIIMHCTBOTO IPEBHOTPBHIKHU (prtocodu.
[TonoOHo Ha Tax Enukyp He ycrsiBa Ja OTTOBOPH Ha BBIIPOCa 3ali0 CBOOO-
JlaTa KaTo HEMPaBHO LIEHHOCTHO OLIEHBYHO SIBJICHHE B3e€Ma y4acTHE B MPO-
1[eca Ha MPaBHO MHCTUTYLMOHAJIN3UPAHE.
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WNuTepecHu ca Bb3IJIEIUTE HA CTOULUTE OTHOCHO MHCTUTYLIMOHAJIHATA
CBIIIHOCT Ha IMpaBHaTa JedcTBUTENHOCT. OCHOBaTel Ha CTOMIM3MA €
3eHoH. B ncropusita Ha cToMIIM3Ma ce pa3rpaHUyaBaT TPU MEPUOAA: IPEB-
Ha, cpeana u HoBa Cros. ['maBHu npeacTtaButenu Ha npeBHaTta CTOS OCBEH
3eHoH ca Kneant u Xpusun. Boneum npeacraBurenu Ha cpeaHata Ctost ca
[Naneruit u Ilocuiinonunii. IlpencraButenu Ha HOBaTa CTOs, OCTaHala B
ucropusita karo pumcka Cros, ca Ceneka, Enukrer u ummneparop Mapk
ABpenui.

Cnopen crounu3ma BeeseHaTa ce yrnpasiisiBa oT cbjadaTa. Ts kara ym-
paBJIsSBalIO M TOCIOACTBAIIO HAYaJIo Ce MPOsBABA €AHOBPEMEHHO KaTO pa-
3yM Ha BCeJIeHaTa WJIM KaTo 3aKOH Ha BCUYKO MCTHMHCKO BHB BCEJICHATA,
yhpasisieMa OT MPOBHUIEHUETO, WIH Pa3yM, ChOOPa3HO ¢ KOWTO CTaHAJIOTO
€ CTaHaJlo, CTaBallOTO CTaBa M MPEJICTOSIIOTO e craHe. [1o To3u HauuH
YYEHHETO Ha CTOMIM3MAa Bb3/AMra Cha0aTa B BCEOOI €CTECTBEH 3aKOH C
00XECTBEH MPOU3X0] U CMHUCHI. T03M €CTECTBEH 3aKOH € M3pa3 Ha UCTHH-
ckaTa crpaBeanuBocT. CrpaBeasiuBO € TOBa, KOETO CE CIy4yBa CIOpEX
npeanucanusTa Ha cpaodata. 11{o ce kacae 3a MO3UTUBHOTO 3aKOHOJATEN-
CTBO, CTOMIIUTE M3UCKBAT HETOBOTO HEOTKJIOHHO CMa3BaHE B Cilyyai, 4e
ChOTBETCTBA HA €CTECTBEHMsI 3aKOH Ha cbhadaTa. Chabp>KaTETHOTO CHOT-
BETCTBUE HA MO3UTUBHOTO 3aKOHOJIATEJICTBO ChC 3aKOHA Ha Cha0aTa € Bb3-
MO>KHO €JUHCTBEHO KOIraTO €CTECTBEHATa CIIPaBEJIMBOCT B3EME y4acTUE B
mpolieca Ha MPaBHO HWHCTUTYLHHOHAIM3WPAHE HA TO3UTUBHOTO IMPABO.
N3uckBaHeTO HA CTOMIIUTE MO3UTUBHUAT 3aKOH J]a ChOTBETCTBA HA €CTECT-
BeHaTa CbhJ10a HEe 03HA4YaBa HHUIIO JPYro, OCBEH 4e chadaTa MOCPEeICTBOM
€CTeCTBEHaTa CIpPaBEAJIMBOCT ydyacTBa B MpOIEca HA MPABHO MHCTUTYIIH-
OHAJIM3HUPAHE.

B npencraBata cu OTHOCHO MHCTUTYIIMOHAIHATA CHIHOCT HA TpaBHA-
Ta ACMCTBUTEIHOCT CTOUIUTE MOJAOOHO HA MOBEUETO IPEBHOTPBIKHU (HUIIO-
codu ocTaBaT B OrpaHMYEHH paMKH. Te He JaBaT OTTOBOP Ha BBIIpOCa 3a-
10 € HE0OXOJMMO MO3UTUBHOTO 3aKOHOAATENICTBO ChABPKATEIHO Ja Ch-
OTBETCTBA Ha €CTECTBEHATa CIPABEMJIUBOCT. TSXHOTO MBJIYAaHUE MO TO3H
BBIIPOC € MpeyKa Jla ce JOCTUTHE 10 pa3KpuBaHE Ha crenupuyHaTa poJis
Ha CTIPaBEAJTMBOCTTA B MpOIleca Ha MPABHO WHCTUTYIIUOHATH3UPAHE.

VY4eHueTo Ha CTOMIIMTE OKa3Ba CHJIHO BJIMSHUE BbPXY BB3IJIEIUTE Ha
[TonmuOuii — BUIEH APEBHOTPBIIKA UCTOPUK U ToMUTHYEeCKHU neell. [IpaBHO-
¢unocodckure BB3rIaean Ha [lonmbuii ca Marepuanu3upaHd B HETOBUS
3HAMEHMT TpYJA ,,JIcTOopus B uetupuaecer KHUru . B cBos onuT 3a 1s10CT-
HO OOXBalllaHe HAa UCTOPUYECKUTE SIBICHMSI TOM Ce ONupa Ha MpejcTaBara
Ha CTOMIIMTE 3a ChadaTa. 3a HEro Cha0aTa, KaKTO MPU CTOMIIUTE, € BCEOOIII
ecTecTBeH 3akoH. [lo3uTuBHOTO 3aKoHOMaTeNCTBO criopen [lomubuii Tpsio-
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Ba J1a MHCTUTYIIMOHAIM3Upa chadata. [1o To3u HauMH B MpeanucaHusTa Ha
MO3UTUBHUTE MPABHU HOPMU 1€ CE€ OTpa3ud HEMPABHOTO IIEHHOCTHO OIle-
HBYHO SIBJICHHE cripaBeyMBOCT. [lonmmOuii chI0 HE yCIsBa Ja pasKpue
crieruuIHATA POJIA HA €CTECTBEHATA CIPABEJIMBOCT B IIpOIleca Ha MPaB-
HO MHCTUTYLMOHAJIU3UPAHE.

OT HampaBEHOTO H3JI0KEHHE CTaBa SICHO, Y€ IMpaBHO-(QUIOCOPCKUTE
MUCJIM Ha JAPEBHUTE T'bPIIM BHACAT CHIIECTBEH MPUHOC 32 Pa3KpHMBaHE HA
WHCTUTYIIMOHATHUTE KadeCcTBa Ha MpaBHATa JaelicTBuTenHocT. Kakro moco-
YUXME B HAYaJIOTO HAa TEKCTa APEBHUTE I'bPIIM HE Ca FOPUCTH 1O TIpodecus.
Te mpodecnonanHo ce 3anumanat ¢ ¢punocodcrBane. Briipocure Ha mpa-
BOTO 3aeMaT IEHTPATHO MACTO B TeXxHHUTE (prstocodcku nzcneaBanus. Toa
€ MpUYMHATA, IOPAJN KOATO JAPEBHOTPBHIIKOTO OOIIECTBEHO Ch3HAHNE OCTa-
B 0e3 pasriiekIaHe IpUINYecKaTa CTpaHa Ha MpaBHATa JCHCTBUTEITHOCT
U C€ aHraXHpa €IMHCTBEHO C HEelHATa MeTa IOPUINYECKa HHCTUTYIIMOHA-
HOCT.

Pazbupa ce Hapen ¢ TOJOXHUTETHUTE MOMEHTH B JPEBHOTPBIIKATA
npejcTaBa 3a MeETa IOpHUIMYecKaTa WHCTUTYIMOHAJTHOCT Ha IpaBHATa
JEUCTBUTETHOCT CTaHa SICHO, Y€ NPEBHOTPBIKUTE (uimocodu MOHSIKOTa
JOTycKaT penuua rpemk. He ca psakocT u cinydanTte, B KOUTO T€ MbJI4aT
M0 €IUH WM JIPyr BBIPOC OTHOCHO HHCTUTYLIMOHAJIHATA CBHIIHOCT Ha
npaBHaTa AEHCTBUTENHOCT. [l0 TO3W HAUMH ce JOCTUra 10 Mpa3HUHU B
JPEBHOTPBIIKATA MPaBHO-PHIOCOPCKAa MUCHII OTHOCHO MHCTUTYIIMOHATHA-
Ta CHIIHOCT Ha MpPaBHATA JCHCTBUTEIHOCT.

JlpeBHOrpBIIKaTa MpaBHO-(UI0CO(CKA MUCHI € ¢ U3KIIOYUTEIIHO 00-
raTto chabpkaHue. B paMkute Ha TO3u (hopMar € HEBB3MOXKHO J1a C€ Mpe/I-
CTaBU €JHa MOAPOOHA, ISUIOCTHA U 3aBbpIIIeHA KapTHHA HA HHCTUTYIIMOHA-
JU3Ma B IPEBHOTPBIIKOTO OOIIECTBEHO Ch3HAaHME. B Ta3u Bpb3Ka IIEHHOTO
Ha TPEIJIOKEHUsT TEKCT €, 4e mosiara (GyHJIaMEeHTa Ha €QHO ObJaelio H3-
cienBaHe. J[peBHOTPBIUKUTE MPEICTaBU 32 MHCTUTYIMOHATHATA CHITHOCT
Ha TpaBHATa JIEUCTBUTEITHOCT 3acCiy>kKaBaT MO-MOAPOOHO H3CIIEBaHE Ha
MOHOTpapU4HO PaBHUILIE.
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PE3IOME

Hcropust nuBUiIM3aIMy HAIIOJIHEHA MHOKECTBOM MPHUMEPOB MOCTOSH-
HBIM JKEJITaHUEM YPETryJIUpOBaTh U MEPEYCTPOUCTBOM OOIIECTBEHHOM JKH3-
HU. PAKTUYECKH, 3TO MPOLIECC UHCTUTYLIMOHAIU3AIUN COLIMAJIbHON peab-
HocTu. MHCTUTYIIMOHAIM3AIUS ATO crocod GhopMupoBaHus, CyIeCTBOBa-
HUSA U PYHKIIMOHUPOBAHUS COJECPKAaHUSA SIBJICHUN COLMAbHON peaibHOC-
Ti. UHCTUTYHIMOHaNM3aus ABJISETCS OPraHU3allMOHHO M NpaBoBou. Pas-
HOOOpa3ue OPraHU3aIMOHHON MHCTUTYIMOHAIH3AIUU OOIIECTBA SBIISICTCS
rOCy/JapCTBEHHBIN pPEANbHOCTHIO, @ HA HOpPMAaTHMBHAas - MpaBOBasi peajb-
HOCTh. B 3TOM cmbIcTie, yienbHasi HHCTUTYIIMOHATU3ANS 00IIee KayeCTBO
U OMNpEeNENICHUs COCTOSIHUSA IMPAaBOBOM PEaJbHOCTH M TOCYJIapCTBEHUI
peanbHOCTU. [IOCTOSSHHO pacTymas MHCTUTYLMOHAIW3ALUS COCTOSIHUE
MPaBOBOM JEHUCTBUTEIBHOCTU M PEATBHOCTU COOTBETCTBYET IMOCTOSIHHO
Pa3BUBAETCS UCMOJb30BAaHUS MHCTUTYLUMOHAIBHOTO MOJIXO0/JAa K UX U3yye-
Huto. [losTomMy nr000H HMCTOPUYECKH CIOKMBINASICS METOOJIOTHYECKAs
M3y4YE€HUE IOPUCTIPYICHIMHU SIBIISIETCS BBIPAXKCHUEM YBAaXKEHUS K rocyaap-
CTBEHHOW MHCTUTYLUHOHAIBHOCTU JIEUCTBUTEIBLHOCTH U MPABOBOU NEMCT-
BUTENHHOCTH. Llenbio maHHOM paboThI SIBISIETCS BBISIBICHHE TMPOSIBICHHE
MHCTUTYLMOHAJIM3Ma KakK MOAXOJ K MPaBOBOM PeajbHOCTH B I'PEUECKOM
paBoBOi-puI0cOPCKOil MBICIH.

SUMMARY

The history of civilization is filled with many examples of a constant
desire to settle and re-arrangement of social life. In fact, it is a process of
institutionalization of social reality. Institutionalization is a way of
formation, existence and functioning of the content of the phenomena of
social reality. Institutionalization occurs as organizational and legal.
Variety of organizational institutionalization of civil society is a reality and
the normative - legal reality. In this sense, the specific institutionalization
is total quality and determining the state of the legal reality and reality. The
ever-growing institutionalization of the state of the legal reality and reality
corresponds continuously evolving use of the institutional approach to their
study. Therefore, any historically established methodological study of
jurisprudence is an expression of respect to the state institutionality reality
and legal reality. The purpose of this paper is to reveal the manifestation of
institutionalism as an approach to the legal reality in Greek legal-
philosophical thought.
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